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 Public Law 94-265 
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Reauthorization Act (P.L. 109-479) 

 
 
 
 
  

AN ACT  
  
  

To provide for the conservation and management of the fisheries,  
and for other purposes.  
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99-659 
(11) The term "exclusive economic zone" means the zone established by Proclamation 

Numbered 5030, dated March 10, 1983.  For purposes of applying this Act, the inner boundary 
of that zone is a line coterminous with the seaward boundary of each of the coastal States.  
 
99-659, 101-627 

(12) The term "fish" means finfish, mollusks, crustaceans, and all other forms of marine 
animal and plant life other than marine mammals and birds.  

 
(13) The term "fishery" means— 

(A) one or more stocks of fish which can be treated as a unit for purposes of conservation 
and management and which are identified on the basis of geographical, scientific, technical, 
recreational, and economic characteristics; and  

(B) any fishing for such stocks.  
 
109-479 

(14) The term ‘regional fishery association’ means an association formed for the mutual 
benefit of members— 

(A) to meet social and economic needs in a region or subregion; and 
(B) comprised of persons engaging in the harvest or processing of fishery resources in 

that specific region or subregion or who otherwise own or operate businesses substantially 
dependent upon a fishery. 
 
(15) The term "fishery resource" means any fishery, any stock of fish, any species of fish, 

and any habitat of fish.  
 

(16) The term "fishing" means—  
(A) the catching, taking, or harvesting of fish;  
(B) the attempted catching, taking, or harvesting of fish; 
(C) any other activity which can reasonably be expected to result in the catching, taking, 

or harvesting of fish; or  
(D) any operations at sea in support of, or in preparation for, any activity described in 

subparagraphs (A) through (C). 
Such term does not include any scientific research activity which is conducted by a scientific 
research vessel.  
 
104-297 

(17) The term "fishing community" means a community which is substantially dependent on 
or substantially engaged in the harvest or processing of fishery resources to meet social and 
economic needs, and includes fishing vessel owners, operators, and crew and United States fish 
processors that are based in such community. 
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(18) The term "fishing vessel" means any vessel, boat, ship, or other craft which is used for, 
equipped to be used for, or of a type which is normally used for—  

(A) fishing; or  
(B) aiding or assisting one or more vessels at sea in the performance of any activity 

relating to fishing, including, but not limited to, preparation, supply, storage, refrigeration, 
transportation, or processing.  

 
(19) The term "foreign fishing" means fishing by a vessel other than a vessel of the United 

States.  
 

(20) The term "high seas" means all waters beyond the territorial sea of the United States and 
beyond any foreign nation's territorial sea, to the extent that such sea is recognized by the 
United States.  
 
101-627 

(21) The term "highly migratory species" means tuna species, marlin (Tetrapturus spp. and 
Makaira spp.), oceanic sharks, sailfishes (Istiophorus spp.), and swordfish (Xiphias gladius). 
 
109-479 

(22) The term ‘import’— 
(A) means to land on, bring into, or introduce into, or attempt to land on, bring into, or 

introduce into, any place subject to the jurisdiction of the United States, whether or not such 
landing, bringing, or introduction constitutes an importation within the meaning of the 
customs laws of the United States; but 

(B) does not include any activity described in subparagraph (A) with respect to fish 
caught in the exclusive economic zone or by a vessel of the United States. 

 
104-297 

(23) The term "individual fishing quota" means a Federal permit under a limited access 
system to harvest a quantity of fish, expressed by a unit or units representing a percentage of the 
total allowable catch of a fishery that may be received or held for exclusive use by a person.  
Such term does not include community development quotas as described in section 305(i). 
 

(24) The term "international fishery agreement" means any bilateral or multilateral treaty, 
convention, or agreement which relates to fishing and to which the United States is a party.  
 
101-627, 104-297 

(25) The term "large-scale driftnet fishing" means a method of fishing in which a gillnet 
composed of a panel or panels of webbing, or a series of such gillnets, with a total length of two 
and one-half kilometers or more is placed in the water and allowed to drift with the currents and 
winds for the purpose of entangling fish in the webbing. 
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109-479 
(26) The term ‘limited access privilege’— 

(A) means a Federal permit, issued as part of a limited access system under section 303A 
to harvest a quantity of fish expressed by a unit or units representing a portion of the total 
allowable catch of the fishery that may be received or held for exclusive use by a person; and 

(B) includes an individual fishing quota; but  
(C) does not include community development quotas as described in section 305(i). 

 
109-479 

(27) The term ‘limited access system’ means a system that limits participation in a fishery to 
those satisfying certain eligibility criteria or requirements contained in a fishery management 
plan or associated regulation. 
 

(28) The term "Marine Fisheries Commission" means the Atlantic States Marine Fisheries 
Commission, the Gulf States Marine Fisheries Commission, or the Pacific States Marine 
Fisheries Commission.  
 
101-627 

(29) The term "migratory range" means the maximum area at a given time of the year within 
which fish of an anadromous species or stock thereof can be expected to be found, as 
determined on the basis of scale pattern analysis, tagging studies, or other reliable scientific 
information, except that the term does not include any part of such area which is in the waters of 
a foreign nation. 
 

(30) The term "national standards" means the national standards for fishery conservation and 
management set forth in section 301. 
 
101-627 

(31) The term "observer" means any person required or authorized to be carried on a vessel 
for conservation and management purposes by regulations or permits under this Act. 
 
109-479 
 (32) The term ‘observer information’ means any information collected, observed, retrieved, 
or created by an observer or electronic monitoring system pursuant to authorization by the 
Secretary, or collected as part of a cooperative research initiative, including fish harvest or 
processing observations, fish sampling or weighing data, vessel logbook data, vessel or 
processor-specific information (including any safety, location, or operating condition 
observations), and video, audio, photographic, or written documents. 
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TITLE III—NATIONAL FISHERY MANAGEMENT PROGRAM 
 
SEC. 301. NATIONAL STANDARDS FOR FISHERY CONSERVATION AND 
MANAGEMENT (16 U.S.C. 1851) 
  

(a) IN GENERAL.—Any fishery management plan prepared, and any regulation 
promulgated to implement any such plan, pursuant to this title shall be consistent with the 
following national standards for fishery conservation and management:  
 
98-623 

(1) Conservation and management measures shall prevent overfishing while achieving, 
on a continuing basis, the optimum yield from each fishery for the United States fishing 
industry. 

 
(2) Conservation and management measures shall be based upon the best scientific 

information available.  
 

(3) To the extent practicable, an individual stock of fish shall be managed as a unit 
throughout its range, and interrelated stocks of fish shall be managed as a unit or in close 
coordination.  

 
(4) Conservation and management measures shall not discriminate between residents of 

different States.  If it becomes necessary to allocate or assign fishing privileges among 
various United States fishermen, such allocation shall be (A) fair and equitable to all such 
fishermen; (B) reasonably calculated to promote conservation; and (C) carried out in such 
manner that no particular individual, corporation, or other entity acquires an excessive share 
of such privileges.  

 
104-297 

(5) Conservation and management measures shall, where practicable, consider efficiency 
in the utilization of fishery resources; except that no such measure shall have economic 
allocation as its sole purpose.  

 
(6) Conservation and management measures shall take into account and allow for 

variations among, and contingencies in, fisheries, fishery resources, and catches.  
 

(7) Conservation and management measures shall, where practicable, minimize costs and 
avoid unnecessary duplication.  

 
104-297, 109-479 

(8) Conservation and management measures shall, consistent with the conservation 
requirements of this Act (including the prevention of overfishing and rebuilding of 
overfished stocks), take into account the importance of fishery resources to fishing 
communities by utilizing economic and social data that meet the requirements of paragraph 
(2), in order to (A) provide for the sustained participation of such communities, and (B) to 
the extent practicable, minimize adverse economic impacts on such communities. 
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104-297 
(9) Conservation and management measures shall, to the extent practicable, (A) minimize 

bycatch and (B) to the extent bycatch cannot be avoided, minimize the mortality of such 
bycatch. 

 
104-297 

(10) Conservation and management measures shall, to the extent practicable, promote the 
safety of human life at sea. 

 
97-453 

(b) GUIDELINES.—The Secretary shall establish advisory guidelines (which shall not have 
the force and effect of law), based on the national standards, to assist in the development of 
fishery management plans.  
 
 
 
SEC. 302. REGIONAL FISHERY MANAGEMENT COUNCILS (16 U.S.C. 1852) 
  
97-453, 101-627, 104-297 
     (a) ESTABLISHMENT.— 
  (1) There shall be established, within 120 days after the date of the enactment of this Act, 
eight Regional Fishery Management Councils, as follows: 

 
(A)  NEW ENGLAND COUNCIL.—The New England Fishery Management Council 

shall consist of the States of Maine, New Hampshire, Massachusetts, Rhode Island, and 
Connecticut and shall have authority over the fisheries in the Atlantic Ocean seaward of 
such States (except as provided in paragraph (3)).  The New England Council shall have 
17 voting members, including 11 appointed by the Secretary in accordance with 
subsection (b)(2) (at least one of whom shall be appointed from each such State).  

 
(B) MID-ATLANTIC COUNCIL.—The Mid-Atlantic Fishery Management Council 

shall consist of the States of New York, New Jersey, Delaware, Pennsylvania, Maryland, 
Virginia, and North Carolina and shall have authority over the fisheries in the Atlantic 
Ocean seaward of such States (except North Carolina, and as provided in paragraph (3)).  
The Mid-Atlantic Council shall have 21 voting members, including 13 appointed by the 
Secretary in accordance with subsection (b)(2) (at least one of whom shall be appointed 
from each such State).  

 
(C) SOUTH ATLANTIC COUNCIL.—The South Atlantic Fishery Management 

Council shall consist of the States of North Carolina, South Carolina, Georgia, and 
Florida and shall have authority over the fisheries in the Atlantic Ocean seaward of such 
States (except as provided in paragraph (3)).  The South Atlantic Council shall have 13 
voting members, including 8 appointed by the Secretary in accordance with subsection 
(b)(2) (at least one of whom shall be appointed from each such State).  
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P.L. 109-479, sec. 104(b), MSA § 303 note 16 U.S.C. 1853 note 
EFFECTIVE DATES; APPLICATION TO CERTAIN SPECIES. —  
The amendment made by subsection (a)(10)16— 

(1) shall, unless otherwise provided for under an international agreement in which the United States 
participates, take effect— 

(A) in fishing year 2010 for fisheries determined by the Secretary to be subject to overfishing; and 
(B) in fishing year 2011 for all other fisheries; and 

(2) shall not apply to a fishery for species that have a life cycle of approximately 1 year unless the 
Secretary has determined the fishery is subject to overfishing of that species; and 
     (3) shall not limit or otherwise affect the requirements of section 301(a)(1) or 304(e) of the Magnuson-
Stevens Fishery Conservation and Management Act (16 U.S.C. 1851(a)(1) or 1854(e), respectively). 
 
 
109-479 
SEC. 303A. LIMITED ACCESS PRIVILEGE PROGRAMS. (16 U.S.C. 1853a) 

 
(a) IN GENERAL.—After the date of enactment of the Magnuson-Stevens Fishery 

Conservation and Management Reauthorization Act of 2006, a Council may submit, and the 
Secretary may approve, for a fishery that is managed under a limited access system, a limited 
access privilege program to harvest fish if the program meets the requirements of this section. 

 
(b) NO CREATION OF RIGHT, TITLE, OR INTEREST.—Limited access privilege, quota 

share, or other limited access system authorization established, implemented, or managed under 
this Act— 

(1) shall be considered a permit for the purposes of sections 307, 308, and 309; 
 
(2) may be revoked, limited, or modified at any time in accordance with this Act, 

including revocation if the system is found to have jeopardized the sustainability of the stock 
or the safety of fishermen; 

 
(3) shall not confer any right of compensation to the holder of such limited access 

privilege, quota share, or other such limited access system authorization if it is revoked, 
limited, or modified; 

 
(4) shall not create, or be construed to create, any right, title, or interest in or to any fish 

before the fish is harvested by the holder; and 
 
(5) shall be considered a grant of permission to the holder of the limited access privilege 

or quota share to engage in activities permitted by such limited access privilege or quota 
share. 

 
        16   Section 104(a)(10) of P.L. 109-479 added section 303(a)(15).   
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(c) REQUIREMENTS FOR LIMITED ACCESS PRIVILEGES.— 
 
(1) IN GENERAL.—Any limited access privilege program to harvest fish submitted by a 

Council or approved by the Secretary under this section shall— 
(A) if established in a fishery that is overfished or subject to a rebuilding plan, assist in 

its rebuilding; 
 
(B) if established in a fishery that is determined by the Secretary or the Council to 

have over-capacity, contribute to reducing capacity; 
 
(C) promote— 

(i) fishing safety; 
(ii) fishery conservation and management; and 
(iii) social and economic benefits; 

 
(D) prohibit any person other than a United States citizen, a corporation, partnership, 

or other entity established under the laws of the United States or any State, or a permanent 
resident alien, that meets the eligibility and participation requirements established in the 
program from acquiring a privilege to harvest fish, including any person that acquires a 
limited access privilege solely for the purpose of perfecting or realizing on a security 
interest in such privilege; 

 
(E) require that all fish harvested under a limited access privilege program be 

processed on vessels of the United States or on United States soil (including any territory 
of the United States); 

 
(F) specify the goals of the program; 
 
(G) include provisions for the regular monitoring and review by the Council and the 

Secretary of the operations of the program, including determining progress in meeting the 
goals of the program and this Act, and any necessary modification of the program to meet 
those goals, with a formal and detailed review 5 years after the implementation of the 
program and thereafter to coincide with scheduled Council review of the relevant fishery 
management plan (but no less frequently than once every 7 years); 

 
(H) include an effective system for enforcement, monitoring, and management of the 

program, including the use of observers or electronic monitoring systems; 
 
(I) include an appeals process for administrative review of the Secretary’s decisions 

regarding initial allocation of limited access privileges; 
 
(J) provide for the establishment by the Secretary, in consultation with appropriate 

Federal agencies, for an information collection and review process to provide any 
additional information needed to determine whether any illegal acts of anti-competition, 
anti-trust, price collusion, or price fixing have occurred among regional fishery 
associations or persons receiving limited access privileges under the program; and 
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(K) provide for the revocation by the Secretary of limited access privileges held by any 
person found to have violated the antitrust laws of the United States. 
 
(2) WAIVER.—The Secretary may waive the requirement of paragraph (1)(E) if the 

Secretary determines that— 
(A) the fishery has historically processed the fish outside of the United States; and 
(B) the United States has a seafood safety equivalency agreement with the country 

where processing will occur. 
 
(3) FISHING COMMUNITIES.— 

 
(A) IN GENERAL.— 

 
(i) ELIGIBILITY.—To be eligible to participate in a limited access privilege 

program to harvest fish, a fishing community shall— 
(I) be located within the management area of the relevant Council; 
(II) meet criteria developed by the relevant Council, approved by the Secretary, 

and published in the Federal Register; 
(III) consist of residents who conduct commercial or recreational fishing, 

processing, or fishery-dependent support businesses within the Council’s 
management area; and 

(IV) develop and submit a community sustainability plan to the Council and the 
Secretary that demonstrates how the plan will address the social and economic 
development needs of coastal communities, including those that have not 
historically had the resources to participate in the fishery, for approval based on 
criteria developed by the Council that have been approved by the Secretary and 
published in the Federal Register. 
 
(ii) FAILURE TO COMPLY WITH PLAN.—The Secretary shall deny or revoke 

limited access privileges granted under this section for any person who fails to comply 
with the requirements of the community sustainability plan. Any limited access 
privileges denied or revoked under this section may be reallocated to other eligible 
members of the fishing community. 
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(B) PARTICIPATION CRITERIA.—In developing participation criteria for eligible 
communities under this paragraph, a Council shall consider— 

(i) traditional fishing or processing practices in, and dependence on, the fishery; 
(ii) the cultural and social framework relevant to the fishery; 
(iii) economic barriers to access to fishery; 
(iv) the existence and severity of projected economic and social impacts associated 

with implementation of limited access privilege programs on harvesters, captains, 
crew, processors, and other businesses substantially dependent upon the fishery in the 
region or subregion; 

(v) the expected effectiveness, operational transparency, and equitability of the 
community sustainability plan; and 

(vi) the potential for improving economic conditions in remote coastal 
communities lacking resources to participate in harvesting or processing activities in 
the fishery. 

 
(4) REGIONAL FISHERY ASSOCIATIONS.— 

 
(A) IN GENERAL.—To be eligible to participate in a limited access privilege program 

to harvest fish, a regional fishery association shall— 
(i) be located within the management area of the relevant Council; 
(ii) meet criteria developed by the relevant Council, approved by the Secretary, 

and published in the Federal Register; 
(iii) be a voluntary association with established by-laws and operating procedures; 
(iv) consist of participants in the fishery who hold quota share that are designated 

for use in the specific region or subregion covered by the regional fishery association, 
including commercial or recreational fishing, processing, fishery-dependent support 
businesses, or fishing communities; 

(v) not be eligible to receive an initial allocation of a limited access privilege but 
may acquire such privileges after the initial allocation, and may hold the annual fishing 
privileges of any limited access privileges it holds or the annual fishing privileges that 
is [sic]17 members contribute; and 

(vi) develop and submit a regional fishery association plan to the Council and the 
Secretary for approval based on criteria developed by the Council that have been 
approved by the Secretary and published in the Federal Register. 
 
(B) FAILURE TO COMPLY WITH PLAN.—The Secretary shall deny or revoke 

limited access privileges granted under this section to any person participating in a 
regional fishery association who fails to comply with the requirements of the regional 
fishery association plan. 

 
        17   So in original. 
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(C) PARTICIPATION CRITERIA.—In developing participation criteria for eligible 
regional fishery associations under this paragraph, a Council shall consider— 

(i) traditional fishing or processing practices in, and dependence on, the fishery; 
(ii) the cultural and social framework relevant to the fishery; 
(iii) economic barriers to access to fishery; 
(iv) the existence and severity of projected economic and social impacts associated 

with implementation of limited access privilege programs on harvesters, captains, 
crew, processors, and other businesses substantially dependent upon the fishery in the 
region or subregion; 

(v) the administrative and fiduciary soundness of the association; and 
(vi) the expected effectiveness, operational transparency, and equitability of the 

fishery association plan. 
 
(5) ALLOCATION.—In developing a limited access privilege program to harvest fish a 

Council or the Secretary shall— 
(A) establish procedures to ensure fair and equitable initial allocations, including 

consideration of— 
(i) current and historical harvests; 
(ii) employment in the harvesting and processing sectors; 
(iii) investments in, and dependence upon, the fishery; and 
(iv) the current and historical participation of fishing communities; 

 
(B) consider the basic cultural and social framework of the fishery, especially 

through— 
(i) the development of policies to promote the sustained participation of small 

owner-operated fishing vessels and fishing communities that depend on the fisheries, 
including regional or port-specific landing or delivery requirements; and 

(ii) procedures to address concerns over excessive geographic or other 
consolidation in the harvesting or processing sectors of the fishery; 
 
(C) include measures to assist, when necessary and appropriate, entry-level and small 

vessel owner-operators, captains, crew, and fishing communities through set-asides of 
harvesting allocations, including providing privileges, which may include set-asides or 
allocations of harvesting privileges, or economic assistance in the purchase of limited 
access privileges; 

 
(D) ensure that limited access privilege holders do not acquire an excessive share of 

the total limited access privileges in the program by— 
(i) establishing a maximum share, expressed as a percentage of the total limited 

access privileges, that a limited access privilege holder is permitted to hold, acquire, or 
use; and 

(ii) establishing any other limitations or measures necessary to prevent an 
inequitable concentration of limited access privileges; and 
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(E) authorize limited access privileges to harvest fish to be held, acquired, used by, or 
issued under the system to persons who substantially participate in the fishery, including 
in a specific sector of such fishery, as specified by the Council. 
 
(6) PROGRAM INITIATION.— 

 
(A) LIMITATION.—Except as provided in subparagraph (D), a Council may initiate a 

fishery management plan or amendment to establish a limited access privilege program to 
harvest fish on its own initiative or if the Secretary has certified an appropriate petition. 

 
(B) PETITION.—A group of fishermen constituting more than 50 percent of the 

permit holders, or holding more than 50 percent of the allocation, in the fishery for which 
a limited access privilege program to harvest fish is sought, may submit a petition to the 
Secretary requesting that the relevant Council or Councils with authority over the fishery 
be authorized to initiate the development of the program. Any such petition shall clearly 
state the fishery to which the limited access privilege program would apply.  For 
multispecies permits in the Gulf of Mexico, only those participants who have 
substantially fished the species proposed to be included in the limited access program 
shall be eligible to sign a petition for such a program and shall serve as the basis for 
determining the percentage described in the first sentence of this subparagraph. 

 
(C) CERTIFICATION BY SECRETARY.—Upon the receipt of any such petition, the 

Secretary shall review all of the signatures on the petition and, if the Secretary determines 
that the signatures on the petition represent more than 50 percent of the permit holders, or 
holders of more than 50 percent of the allocation in the fishery, as described by 
subparagraph (B), the Secretary shall certify the petition to the appropriate Council or 
Councils. 

 
(D) NEW ENGLAND AND GULF REFERENDUM.— 

(i) Except as provided in clause (iii) for the Gulf of Mexico commercial red 
snapper fishery, the New England and Gulf Councils may not submit, and the 
Secretary may not approve or implement, a fishery management plan or amendment 
that creates an individual fishing quota program, including a Secretarial plan, unless 
such a system, as ultimately developed, has been approved by more than 2⁄3 of those 
voting in a referendum among eligible permit holders, or other persons described in 
clause (v), with respect to the New England Council, and by a majority of those voting 
in the referendum among eligible permit holders with respect to the Gulf Council. For 
multispecies permits in the Gulf of Mexico, only those participants who have 
substantially fished the species proposed to be included in the individual fishing quota 
program shall be eligible to vote in such a referendum. If an individual fishing quota 
program fails to be approved by the requisite number of those voting, it may be revised 
and submitted for approval in a subsequent referendum. 
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(ii) The Secretary shall conduct a referendum under this subparagraph, including 
notifying all persons eligible to participate in the referendum and making available to 
them information concerning the schedule, procedures, and eligibility requirements for 
the referendum process and the proposed individual fishing quota program. Within 1 
year after the date of enactment of the Magnuson-Stevens Fishery Conservation and 
Management Reauthorization Act of 2006, the Secretary shall publish guidelines and 
procedures to determine procedures and voting eligibility requirements for referenda 
and to conduct such referenda in a fair and equitable manner. 

(iii) The provisions of section 407(c) of this Act shall apply in lieu of this 
subparagraph for an individual fishing quota program for the Gulf of Mexico 
commercial red snapper fishery. 

(iv) Chapter 35 of title 44, United States Code, (commonly known as the 
Paperwork Reduction Act) does not apply to the referenda conducted under this 
subparagraph. 

(v) The Secretary shall promulgate criteria for determining whether additional 
fishery participants are eligible to vote in the New England referendum described in 
clause (i) in order to ensure that crew members who derive a significant percentage of 
their total income from the fishery under the proposed program are eligible to vote in 
the referendum. 

(vi) In this subparagraph, the term ‘individual fishing quota’ does not include a 
sector allocation. 

 
(7) TRANSFERABILITY.—In establishing a limited access privilege program, a Council 

shall— 
(A) establish a policy and criteria for the transferability of limited access privileges 

(through sale or lease), that is consistent with the policies adopted by the Council for the 
fishery under paragraph (5); and 

(B) establish, in coordination with the Secretary, a process for monitoring of transfers 
(including sales and leases) of limited access privileges. 
 
(8) PREPARATION AND IMPLEMENTATION OF SECRETARIAL PLANS.—This 

subsection also applies to a plan prepared and implemented by the Secretary under section 
304(c) or 304(g). 

 
(9) ANTITRUST SAVINGS CLAUSE.—Nothing in this Act shall be construed to 

modify, impair, or supersede the operation of any of the antitrust laws. For purposes of the 
preceding sentence, the term ‘antitrust laws’ has the meaning given such term in subsection 
(a) of the first section of the Clayton Act, except that such term includes section 5 of the 
Federal Trade Commission Act to the extent that such section 5 applies to unfair methods of 
competition. 
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(d) AUCTION AND OTHER PROGRAMS.—In establishing a limited access privilege 
program, a Council shall consider, and may provide, if appropriate, an auction system or other 
program to collect royalties for the initial, or any subsequent, distribution of allocations in a 
limited access privilege program if— 

(1) the system or program is administered in such a way that the resulting distribution of 
limited access privilege shares meets the program requirements of this section; and 

 
(2) revenues generated through such a royalty program are deposited in the Limited 

Access System Administration Fund established by section 305(h)(5)(B) and available 
subject to annual appropriations. 
 
(e) COST RECOVERY.—In establishing a limited access privilege program, a Council 

shall— 
(1) develop a methodology and the means to identify and assess the management, data 

collection and analysis, and enforcement programs that are directly related to and in support 
of the program; and 

 
(2) provide, under section 304(d)(2), for a program of fees paid by limited access 

privilege holders that will cover the costs of management, data collection and analysis, and 
enforcement activities. 
 
(f) CHARACTERISTICS.—A limited access privilege established after the date of 

enactment of the Magnuson-Stevens Fishery Conservation and Management Reauthorization 
Act of 2006 is a permit issued for a period of not more than 10 years that— 

(1) will be renewed before the end of that period, unless it has been revoked, limited, or 
modified as provided in this subsection; 

 
(2) will be revoked, limited, or modified if the holder is found by the Secretary, after 

notice and an opportunity for a hearing under section 554 of title 5, United States Code, to 
have failed to comply with any term of the plan identified in the plan as cause for revocation, 
limitation, or modification of a permit, which may include conservation requirements 
established under the plan; 

 
(3) may be revoked, limited, or modified if the holder is found by the Secretary, after 

notice and an opportunity for a hearing under section 554 of title 5, United States Code, to 
have committed an act prohibited by section 307 of this Act; and 

 
(4) may be acquired, or reacquired, by participants in the program under a mechanism 

established by the Council if it has been revoked, limited, or modified under paragraph (2) or 
(3). 
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(g) LIMITED ACCESS PRIVILEGE ASSISTED PURCHASE PROGRAM.— 
 
(1) IN GENERAL.—A Council may submit, and the Secretary may approve and 

implement, a program which reserves up to 25 percent of any fees collected from a fishery 
under section 304(d)(2) to be used, pursuant to section 53706(a)(7) of title 46, United States 
Code, to issue obligations that aid in financing— 

(A) the purchase of limited access privileges in that fishery by fishermen who fish 
from small vessels; and 

(B) the first-time purchase of limited access privileges in that fishery by entry level 
fishermen. 
 
(2) ELIGIBILITY CRITERIA.—A Council making a submission under paragraph (1) 

shall recommend criteria, consistent with the provisions of this Act, that a fisherman must 
meet to qualify for guarantees under subparagraphs (A) and (B) of paragraph (1) and the 
portion of funds to be allocated for guarantees under each subparagraph. 
 
(h) EFFECT ON CERTAIN EXISTING SHARES AND PROGRAMS.—Nothing in this 

Act, or the amendments made by the Magnuson-Stevens Fishery Conservation and Management 
Reauthorization Act of 2006, shall be construed to require a reallocation or a reevaluation of 
individual quota shares, processor quota shares, cooperative programs, or other quota programs, 
including sector allocation in effect before the date of enactment of the Magnuson-Stevens 
Fishery Conservation and Management Reauthorization Act of 2006. 

 
(i) TRANSITION RULES.— 

 
(1) IN GENERAL.—The requirements of this section shall not apply to any quota 

program, including any individual quota program, cooperative program, or sector allocation 
for which a Council has taken final action or which has been submitted by a Council to the 
Secretary, or approved by the Secretary, within 6 months after the date of enactment of the 
Magnuson-Stevens Fishery Conservation and Management Reauthorization Act of 2006, 
except that— 

(A) the requirements of section 303(d) of this Act in effect on the day before the date 
of enactment of that Act shall apply to any such program; 

(B) the program shall be subject to review under subsection (c)(1)(G) of this section 
not later than 5 years after the program implementation; and 

(C) nothing in this subsection precludes a Council from incorporating criteria 
contained in this section into any such plans. 
 
(2) PACIFIC GROUNDFISH PROPOSALS.—The requirements of this section, other 

than subparagraphs (A) and (B) of subsection (c)(1) and subparagraphs (A), (B), and (C) of 
paragraph (1) of this subsection, shall not apply to any proposal authorized under section 
302(f) of the Magnuson-Stevens Fishery Conservation and Management Reauthorization Act 
of 2006 that is submitted within the timeframe prescribed by that section. 

 



16 U.S.C. 1853a note, 1854 
MSA §§ 303A note, 304 
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P.L. 109-479, sec. 106(e), MSA § 303A note    16 U.S.C. 1853a note 
APPLICATION WITH AMERICAN FISHERIES ACT.— 
Nothing in section 303A of the Magnuson-Stevens Fishery Conservation and Management Act (16 U.S.C. 
1801 et seq.), as added by subsection 
(a) [P.L. 109-479], shall be construed to modify or supersede any provision of the American Fisheries Act 
(46 U.S.C. 12102 note; 16 U.S.C. 1851 note; et alia). 
 
P.L. 104-297, sec. 108(i), MSA § 303 note 
EXISTING QUOTA PLANS.—Nothing in this Act [P.L.104-297] or the amendments made by this Act 
shall be construed to require a reallocation of individual fishing quotas under any individual fishing quota 
program approved by the Secretary before January 4, 1995. 
 
 
 
SEC. 304. ACTION BY THE SECRETARY (16 U.S.C. 1854) 
 
104-297 

(a) REVIEW OF PLANS. 
(1) Upon transmittal by the Council to the Secretary of a fishery management plan or 

plan amendment, the Secretary shall— 
(A) immediately commence a review of the plan or amendment to determine whether 

it is consistent with the national standards, the other provisions of this Act, and any other 
applicable law; and 

(B) immediately publish in the Federal Register a notice stating that the plan or 
amendment is available and that written information, views, or comments of interested 
persons on the plan or amendment may be submitted to the Secretary during the 60-day 
period beginning on the date the notice is published. 

 
(2) In undertaking the review required under paragraph (1), the Secretary shall— 

(A) take into account the information, views, and comments received from interested 
persons; 

(B) consult with the Secretary of State with respect to foreign fishing; and 
(C) consult with the Secretary of the department in which the Coast Guard is 

operating with respect to enforcement at sea and to fishery access adjustments referred to 
in section 303(a)(6). 

 
(3) The Secretary shall approve, disapprove, or partially approve a plan or amendment 

within 30 days of the end of the comment period under paragraph (1) by written notice to the 
Council. A notice of disapproval or partial approval shall specify— 

(A) the applicable law with which the plan or amendment is inconsistent; 
(B) the nature of such inconsistencies; and 
(C) recommendations concerning the actions that could be taken by the Council to 

conform such plan or amendment to the requirements of applicable law.   
If the Secretary does not notify a Council within 30 days of the end of the comment period 
of the approval, disapproval, or partial approval of a plan or amendment, then such plan or 
amendment shall take effect as if approved. 
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Part: 1  Introduction 
 
Open Access to Limited Access to Access Privileges.  
 
The purpose of this work is to provide technical advice to the Regional Fishery 
Management Councils as they prepare Fishery Management Plans (FMPs) using Limited 
Access Privilege (LAP) programs.  The term LAP is the Congressional equivalent of the 
term Dedicated Access Privilege (DAP) introduced by the U.S. Commission on Ocean 
Policy (USCOP, 2004). In their report, the Commission defines a DAP as an:  
 

…output control whereby an individual fisherman, community, or other entity is granted 
the privilege to catch a specified portion of the total allowable catch. With this assurance 
in place, there would no longer be an incentive for fishermen to fish harder and faster 
because each could only catch his or her share of the total. The incentive would then be to 
catch the full share at a low cost and sell the best quality fish at the highest obtainable 
price.  (page 288) 

 
The term DAP is relatively new.  These types of programs are more commonly called 
individual transferable quotas (ITQs), individual fishing quotas (IFQs), or more generally 
rights-based management techniques.  The Commission stated a preference for the term 
DAP for several reasons: 
  

First, it highlights the fact that fishing is a privilege, not a right. Second, it is an umbrella 
term that includes access privileges assigned to individuals (ITQs, IFQs, individual gear 
quotas), as well as to groups or communities (community development quotas, 
cooperatives, area-based quotas, community-based quotas). Finally, it reflects the fact that 
the dedicated privilege being granted is access to the fish, rather than the fish themselves. 
(page 289) 

  
To set the stage of this discussion, it will be useful to consider a very short and somewhat 
simplified history of the evolution of fishery management techniques.1  Until the end of 
the 20th century, most U.S. fisheries were managed under a system which allowed free 
access.  There were few limits other than obtaining a readily available permit and the 
possession of the necessary fishing gear. In profitable fisheries, this led to ever-increasing 
numbers of participants which put increasing pressure on the fishery resource.  
 
Seeing the problems of free access, managers began to implement programs which, while 
not limiting the number of fishermen, began to place controls on their activities.  They 
used input controls such as specifying allowable types and amounts of gear and methods, 
and limiting available fishing areas or seasons.  By restricting what operators can do, this 
type of regulation increases the cost of fishing and creates incentives to change fishing 
procedures so as to increase catch given the constraints.  This has the twofold effect of 
decreasing the biological effectiveness of the regulation and increasing the cost of fishing. 
 

                                                 
1  This material draws heavily on the discussion in the Commission on Ocean Policy Report. (USCOP 2004, 
page 287ff.).  
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Managers also used output controls such as setting total allowable catches (TACs - the 
amount of fish that may be taken by the entire fleet per fishing season), bycatch limits 
(numbers of non-targeted species captured), and trip limits for individual fishermen. These 
management techniques create incentives for fishermen to develop different types of gear 
or to devise new methods that allow them to catch more fish in spite of the regulations, 
and to do so faster than other fishermen, before any overall limit is reached. Neither input 
nor output controls provide incentives for individual fishermen to delay or forgo fish 
harvest, because any fish not caught is likely to be taken by someone else.  
 
The incentive to keep one’s individual catches as high as possible, that is part and parcel 
of both input and output controls, creates an unfortunate game between managers and 
fishermen where the fishermen always have the last move.  In response to each new 
measure designed to limit total fishing effort, fishermen develop new fishing methods that, 
although legal, undermine the goal of reaching sustainable harvest levels. This prompts 
managers to promulgate more restrictive measures, and fishermen to develop more 
ingenious methods to work around them.  
 
For example, if managers limit the length of the boat, fishermen might increase the width 
if it would increase fishing power.  Instead of trying to build boats and design equipment 
that can harvest efficiently, with total output controls fishermen have incentives to do 
everything in their power to modify inputs to catch fish faster than their competitors do. If 
input controls are used, fishermen will work to get around the constraints.  In the short-
run, such regulations can be biologically effective because it takes time for fishermen to 
adjust their gear or behavior.  However, the temporary increase in stock size just helped to 
finance more changes in such things as boat designs with more fishing power.  This 
phenomenon has been called “the race for fish.” 
 
In addition to conservation concerns, the race for fish can create safety problems. 
Faced with a sharply curtailed amount of time in which to harvest, fishermen may feel 
compelled to operate in unsafe weather conditions rather than forgo harvests to their 
competitors by waiting for fairer weather. 
 
As a next step in the development of modern fishery management programs, managers 
started to control total catch or effort by limiting the number of participants through 
limited access programs.  Although they are common now, they were very controversial 
when they were first implemented because people thought they had a basic right to fish 
and limited license programs contravened that right. But at the end of the day, these 
limited license programs were just another type of input control.  In most cases, the status 
quo input or output controls remained in effect. In some instances these limited access 
programs were of little use because the number of permits did not place an effective 
binding constraint on the participants. In those cases where they did form a binding 
constraint, they did partially circumscribe the problem.  At least there were a limited 
number of individuals who could join the race for fish or the race to improve the fishing 
power of their vessels.  Depending upon the actual number of permits relative to safe 
harvest limits, the types of other management controls, and on the potential for input 
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substitution in the fishing process, a limit on the number of participants could sometimes 
be effective for holding harvest at safe levels, at least for the short-run.   
 
Where the conditions were not right and harvest levels tended toward unsafe levels under 
limited access programs, the next logical step was to specify the access control in terms of 
output.   To solve the race for fish problem, managers began exploring the use of IFQs, 
whereby an individual fisherman is granted the privilege to catch a specified portion of the 
TAC. Since IFQs were tied to TACs, they were an output control.  However, with the 
assurance of a specified share of the TAC, there is no incentive for fishermen to fish 
harder and faster. The incentive is to catch the full share at a low cost and sell the best 
quality fish at the highest obtainable price. 
 
Over time the concept of IFQs has been expanded and is referred to as LAPs in the 
amended MSA.  There are many types of LAPs in use, or under discussion, around the 
world. 
 

• Individual fishing quotas (IFQs) allow each eligible fisherman to catch a 
specified portion of the total allowable catch. When the assigned portions can be 
sold or transferred to other fishermen, they are called individual transferable 
quotas (ITQs). 
• Community quotas grant a specified portion of the allowable catch to a 
community. The community then decides how to allocate the catch. While in years 
past the Community Development Quota (CDQ) Program in Alaska granted 
remote villages a portion of the total allowable catch to enhance fishery-based 
economic development, the 2006 MSA amendments for DAPs explicitly exclude 
CDQs from the LAP program. 
• Regional fishery associations (RFAs) are another form of group who can acquire 
and hold LAPs, although there are limitations on composition and eligibility. 

 
Many other variations and combinations of access privileges are possible.  Harvest 
cooperatives split all or part of the available quota among various fishing and processing 
entities within a fishery via contractual agreements. Geographically-based programs give 
an individual or group dedicated access to the fish within a specific area of the ocean 
based on fishing area or home port. Many, perhaps all, of them can be implemented under 
the amended MSA if the proposed recipient is a legal entity that meets applicable 
participation and eligibility requirements.  
 
LAP programs can provide substantial benefits in addition to meeting biological goals by 
ending the race for fish. Consumers may benefit because producers have more flexibility 
in the types of product than can ultimately be produced. For example, fresh, rather than 
frozen, fish are available for most of the year as fishing seasons are lengthened. These 
programs may enhance safety because fishermen will no longer have to go out in bad 
weather, and the U.S. Coast Guard/other safety resources will not be overwhelmed by 
thousands of fishermen operating in small areas or during a compressed season. Fishermen 
may benefit economically by developing better long-range business plans because they 
can more accurately anticipate their annual catch and are less likely to over-invest in boats 
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and gear. They can also fish more carefully, minimizing gear loss and unintended harvest 
of protected and other non-targeted species. Finally, these programs may allow fishermen 
and managers to promote a more cooperative and business-oriented environment as fewer 
direct input and output controls are required. 
 
But LAP programs are not without potential difficulties, most of which have to do with 
the potential reorganization of the fishery and its participants.  The chronic management 
problem with open access fisheries is that there are too many people chasing too few fish; 
LAPs have the potential to correct this problem.  However, changing the “too many 
people” to “just the right number of people” is a very difficult social and economic 
process.  And in many instances, Councils are not just concerned about the number of 
actual fishermen, they are concerned with the distribution of the harvesting privileges 
across ports and fleets. They are also concerned about how the implementation of a LAP 
program will affect other fisheries-related industries such as boat building and processing.  
Such effects are sometimes called the unintended consequences of LAPs and they can 
impact such things as community structure.  When designing a LAP program, it makes 
sense to anticipate such things so as to know the full implication prior to approval to make 
sure that it will indeed accomplish the management objectives, and to adapt the design to 
mitigate such effects if possible.   This document will discuss ways in which LAPs can be 
developed so as to address such issues.  
 
As a sidelight, in a few cases the “privileges” in market-based regimes have been 
denominated in terms of inputs rather than outputs.  The state of Florida has two 
individual transferable trap permit programs where a limited number of traps are allowed 
and the permits for those traps can be traded among qualified participants.  While at the 
surface it may appear that there is little difference between input and output based 
privileges, the former suffers from two potential weaknesses.  First, there is a less than 
direct relationship between the input control and the resulting output, so it may be harder 
to achieve the desired harvest level with input privileges.  In addition, there will be 
incentives for participants to increase the amount of harvest that can be obtained from a 
given defined level of input.  This again will have the dual drawback of weakening 
biological effectiveness and increasing the cost of producing fish. 
 
In summary, the types of fisheries regulation used around the world has evolved from 
open access, where fishing is open to all, to limited access where fishing is limited to a 
specified group, to LAP type programs, where fishing is limited to a specified group each 
of which is given a specified amount of fish that may be harvested or a specified amount 
of effort that may be used.2 Understanding this evolution is useful for practical fisheries 
managers because it clarifies the management weaknesses that each step in the evolution 
was designed to correct.  Notably, this evolution is not a required or desired sequence that 
will occur naturally nor should it occur in all fisheries.  The type of program that will be 
best for a particular fishery is a policy choice that should be based on the different 
characteristics of the fishery and the objectives of management.  One choice will be 
whether to have a LAP program or not.  However, that choice can not really be made in 
                                                 
2  While some harvest privilege programs are focused on effort, LAP programs which are possible under 
MSA must be based on harvest rights. 
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isolation.  It is first necessary to determine what type of LAP to use.  This document 
provides assistance in designing the best possible privilege program for a particular 
fishery. 
 
 
A Short Note on the Theory of Market Based Management Techniques. 
 
From an economic theory point of view, the major source of the overfishing problem is 
the lack of property rights.  This is the main point of Garrett Hardin’s seminal article “The 
Tragedy of the Commons” (Hardin, 1968).  Since no one can own a fish until it is caught 
and put in the boat, there are no incentives to conserve the stock.  Postponing harvest may 
make economic sense in terms of being able to take a larger more valuable catch later.  In 
addition, allowing the fish the opportunity to spawn before being harvested may provide 
for even larger catches in the more distant future.  However, from a private individual 
point of view, the postponement will not make sense unless the individual who foregoes 
the harvest is guaranteed the right to the increases in future harvests. With no property 
rights to fish, or a program with analogous characteristics, there can be no such guarantee.  
As a simple counter example, no one is worried about the over exploitation of cattle.  If 
the owner postpones harvest, he or she is guaranteed the benefits of doing so.  
 
Look at the case of property rights in cattle in a little more detail.  What exactly does that 
mean?  First it means that no one, including the government, can take them away without 
compensation.  It also means that the individual can buy or sell cattle so as to achieve the 
proper balance between the number of cattle and the productivity of its pastures.  It also 
means that the owner can choose what to do with the cattle.  Should they be kept for 
breeding purposes or should they be slaughtered for meat?  It also means that if the 
inadvertent or deliberate act of another kills or lowers that value of the cattle, the owner 
can sue for compensation. 
  
Given the nature of these property rights, there are incentives for private owners to utilize 
cattle so as to maximize the economic value from their use because they will receive all of 
the gains.  If the economic returns are higher from breeding the cattle, the owner will be 
motivated to retain them.  If the returns for slaughtering depend upon the throughput of 
the feedlots each year, there will be incentives to develop procedures that maximize profits 
by considering the choice and costs of input and timing of production. 
 
The basics of what are now called privilege-based management were derived from the 
notion of trying to simulate some of the aspects of property rights that work so well with 
cattle.  Without going into all of the details, it has not been possible to mimic all of these 
attributes.  Partially this is due to technical reasons.  Fish move around over wide spaces 
and it is not possible to identify and assign individual fish to individual owners.  Similarly, 
it is not possible to keep track of which fish are the offspring of which parents.  There are 
also some legal and political constraints.  The MSA is very clear that any LAP is a permit 
to harvest and does not confer any right to compensation and that there are no rights, title, 
or interest in any fish until it is harvested.  If a Council creates a LAP program, but then 
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decides to replace it with another type of regulation, the holders of the LAP permits would 
not be entitled to compensation.   
 
The privileges to fish under LAP programs are clearly different and weaker than those that 
would apply to property rights to cattle.  At the same time however, there are many other 
aspects of property rights that can apply to LAPs.  And the important thing here is that 
carefully crafted LAP programs can create privileges with sufficiently analogous 
characteristics to those provided by traditional property rights such that they create many 
of the same positive incentives.  Such things as transferability, program duration, 
eligibility to acquire/hold, and other aspects of LAP programs will affect, for good or ill, 
the incentives of participants.   
 
These concepts can be stated more formally by considering the important characteristics 
of property rights as they are discussed in most elementary economics texts.  (For a 
discussion couched in terms of privilege-based fishery management programs see FAO, 
2000, especially the articles by Scott and Arnason).  The critical characteristics that will 
be directly applicable to the design of LAP programs are: 
 
1.  Exclusivity:  This refers to two things. First, exclusive claim refers to the degree to 
which the outputs produced as a result of owning and using the resource for which the 
property right is defined are under the complete control of the owner to use or relinquish.  
Similarly the degree to which all costs associated with the use of the resource is the 
responsibility of the owner. The ability to enforce these claims is an important aspect of 
exclusivity, and sometimes enforceability is listed as a separate characteristic. 
 
Second, exclusive control refers to the ability to use and manage the resource without 
outside interference. The more legal interference, the less exclusive is the right.  
Sometimes this aspect of exclusivity is referred to as flexibility. Exclusivity is important 
for providing both the incentives and the ability to put a resource to its highest valued use. 
 
2. Permanence:  This is the length of time the holder’s powers may be enjoyed; it refers to 
the duration of the property right. In common everyday parlance “ownership” usually 
represents a property right in perpetuity or for as long as the owner wants. But there are 
some important policy issues with respect to duration in the design of LAPs.  
 
Duration is important because it allows the owner to take a long-run view.  If a privilege 
has a specified life of 5 years, any returns from the sixth year onward will be of no 
concern to the owner.  There will be no incentive to maintain, and even less to make 
investments to improve, the resource in latter years. Under such conditions a land owner 
will not likely put nitrogen back in the soil or buy a large combine that can lower 
harvesting costs in the fifth year. 
  
3. Security or quality of title:  This refers to the degree to which the right is free from 
involuntary seizure or encroachment.  The quality of the title is not very strong if the 
government by decree or legislation, or if other individuals by filing suit, can easily 
change some of the characteristics of the right.  Quality of title is valued because it saves 
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the owner from the costs of protecting the nature of the right.  And related to the concept 
of permanence, incentives to care for or improve the resource can be reduced, if the nature 
of the right can change over time.  
 
4. Transferability:  This refers to the ability to transfer the right to someone else. This is 
important for the owner because it is another aspect of flexibility.  If there are others that 
have abilities or other assets that allow them to produce higher returns from the resource, 
there is the basis for a mutually beneficial exchange.  The owner may be able to make 
more from selling the resource than from using it.  More important, the incentives to 
engage in trade allow for an expansion of the horizon with respect to putting the resource 
to it highest valued use.  An important feature of transferability is divisibility, the ability to 
subdivide the property right into smaller parts for the purpose of transfer.  This also 
improves the ability get the resource into its highest valued use. 
 
In summary, property rights can improve incentives to allocate resources to their highest 
valued use. They consist of a number of characteristics, and the nature of these 
characteristics depends upon custom, legal practices, and the nature of the resource.  It 
would likely be difficult to identify a property right in any market economy that would 
receive a perfect rating in all of the above characteristics.  However, it does provide a 
useful way of analyzing the relative merits of various types of property rights.  It will also 
prove to be a useful framework to consider when designing the various characteristics of a 
LAP program. 
 
The privilege-based management techniques authorized by the MSA are clearly not 
specified as property rights. However, they do mimic aspects of property rights that work 
well with other resources, even though it is not possible to provide exclusivity with respect 
to the basic asset that is the fish stock and its marine environment. This is why in the 
existing IFQ programs the basic “privilege” is denominated as a specified volume of 
harvest from a given stock of fish over a certain time period. In the Mid-Atlantic surfclam 
and ocean quahog IFQ program, this harvesting privilege is almost 100 percent exclusive 
in both senses of the definition provided above.  Due to certain restrictions, exclusive 
control is somewhat weaker in the halibut and sablefish IFQ program in the North Pacific. 
 
The important thing here is that carefully crafted LAP programs can create privileges 
which have the appropriate characteristics so as to provide many of the same positive 
incentives as those provided by traditional property rights.  Such things as transferability, 
program duration, eligibility to own, and other aspects of LAP programs will affect, for 
good or ill, the incentives of participants.  At the same time, it is important that Councils 
consider the likely trade-offs between the potential biological and economic advantages of 
LAPs and the ability to meet other management objectives.   
 
Finally as Councils undertake these deliberations, they may wish to consider the 
perspectives found in the recent fisheries management literature by individuals from a 
range of disciplines which demonstrate the practical benefits of capturing market 
incentives in FMPs..   
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We contend that much greater emphasis must be placed on fisher motivation when 
managing fisheries.  Using evidence from more than a dozen “natural experiments’ 
in commercial fisheries, we argue that incentive-based approaches that better 
specify community, individual harvest, or territorial rights and also price 
ecosystem services-coupled with public research, monitoring and effective 
oversight-promote sustainable fisheries.  Grafton et al  (2006.) 
  
Our analysis suggests that management authorities need to develop legally 
enforceable and tested harvest strategies, coupled with appropriate rights-based 
incentives to the fisheries community, for the future of fisheries to be better than in 
the past.  Beddington, Agnew, and Clark  (2007). 
  

 
A More Detailed Look at Fishery Operations 
 
The discussion has been quite general to point out some basic principles.  The discussion 
will now get a little more detailed to provide a more accurate picture of the operation of a 
commercial fishery, the exact role of fisheries management, and some likely direct and 
indirect effects of management.  
 
While the concept of a fishery may conjure up a vision of a fleet of vessels harvesting 
from single fish stock, the reality is often much more complex.  Joint harvest is a very 
common occurrence.  At the same time, there is often quite a difference between what is 
brought on the boat and what is finally sold in the market place.  To capture all of these 
nuances, it is necessary to define a number of terms.  The concepts are familiar but the 
same words have different meanings in common usage and even different definitions in 
the policy and scientific literature.  
 
For obvious reasons, we must start with the definitions found in the MSA.  Other terms 
will be defined to produce an internally consistent and logical system.  The price of 
starting with the legal definitions in the law is that some of the terms used below will have 
different meanings than some readers may be used to.  Section 3 of the MSA defines: 
 

 (2) The term "bycatch" means fish which are harvested in a fishery, but which are not sold  
  or kept for personal use, and includes economic discards and regulatory discards.  Such  
  term does not include fish released alive under a recreational catch and release fishery  
  management program. 
 

 (9) The term "economic discards" means fish which are the target of a fishery, but which are 
not retained because they are of an undesirable size, sex, or quality, or for other economic 
reasons. 

 
 (38) The term "regulatory discards" means fish harvested in a fishery which fishermen are  

  required by regulation to discard whenever caught, or are required by regulation to retain  
  but not sell. 
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Bycatch is also the subject of one of the MSA National Standards in Section 301:  
 
 (9) Conservation and management measures shall, to the extent practicable, (A) minimize 
 bycatch and (B) to the extent bycatch cannot be avoided, minimize the mortality of such 
 bycatch. 
 
In addition, Section 303(a) of the MSA requires that each FMP prepared by a Council or 
the Secretary: 

 
(11) establish a standardized reporting methodology to assess the amount and type of 

 bycatch occurring in the fishery, and include conservation and management measures that, 
 to the extent practicable and in the following priority-- 

(A) minimize bycatch; and 
(B) minimize the mortality of bycatch which cannot be avoided; 

 
While not defined in the MSA, we define harvest as the quantity of species that are 
captured in the process of fishing.  Further, we define target harvest as the subset of the 
harvest species that have a market value. Target harvest can be broken down into primary 
target harvest (fish with market value that are actively sought) and incidental target 
harvest (fish with market value that are caught in combination with primary target harvest)  
Landings are the difference between harvest and discards. 
 
Non-target harvest is that subset of harvested species for which there is no market value; 
while they may be captured they are not actively being sought.  Although not formally 
defined in the MSA, the concept of non-target harvest is referenced several times.  For 
example, in Section 206(b) on large-scale drift net fishing Congress found: 

 
(3)  there is a pressing need for detailed and reliable information on the number of 
seabirds, sea turtles, nontarget fish, and marine mammals that become entangled and die in 
actively fished large-scale driftnets and in large-scale driftnets that are lost, abandoned, or 
discarded; 

 

 Target Harvest  

Landings 

Discard 
   Economic 
   Regulatory 

Bycatch 

Bycatch 
Mortality 

Bycatch 
Survival 

 
 Figure 1.   Target Designations in a Single Species Fishery. 
 
Just because the non-target species have no market value does not mean that they are 
without any value.  It just means that they can not be sold in the market place. They can 
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generate non-market value because people like to view them or just know that they are 
there.  In addition, they can be important for their role in the overall ecosystem.  
 
Consider the schematic displayed in Figure 1 which demonstrates the relationship between 
these terms in a single species fishery. Given the simplicity of the situation, we have more 
terms than we need but it sets the stage for the discussion of a multi-species fishery below.  
A single species fishery occurs if the harvest technology and the temporal and spatial 
distribution of the fish stock results in the fleet harvesting fish from one and only one 
species.  It targets one type of fish and it only brings one type of fish on the boat.  By 
definition, all harvest is target harvest. If some fish are too small for the market or if they 
are damaged in the harvest process, they will be discarded for economic reasons.  If there 
are regulations to prevent the harvest of certain sizes of fish which otherwise would have 
been landed, there will be regulatory discards.  The sum of economic and regulatory 
discards is the bycatch of the fishery.  Depending upon the method of harvest, some of the 
discarded bycatch can potentially survive.  Total mortality in the fishery will be the sum of 
landings and bycatch mortality. 
 
Speaking in general terms, and assuming that an appropriate target mortality level has 
been determined, the purpose of a MSA FMP is to keep total mortality at or below the 
target while addressing the bycatch issue.   Think of the above discussion on the pros and 
cons of various types of regulation.  Input controls, including limited access programs 
such as limiting the number of licenses , can reduce mortality, at least in the short-run, but 
there is a rather weak link between the control and the actual amount of harvest.  In 
addition, the cost of fishing will be higher than necessary.  Consider trip limits.  Since 
boats can not control the exact amount of fish brought on board, it is possible that each 
trip will involve some regulatory discards as some fish are thrown away to keep the boat 
within its limit.  At the same time, if the fleet takes more trips than were predicted when 
setting the allowable number of trips, the total mortality goal may not be met. Finally, the 
same amount of catch could have been taken with fewer trips and less cost. 
 
If TACs consider bycatch and can be properly enforced, they will be biologically 
effective. However, they can stimulate a race to fish which causes various types of 
inefficiency.  
 
Setting up a LAP program is conceptually a fairly straight forward proposition in a single 
species fishery.3   Establish a process for determining the TAC which, if necessary, takes 
bycatch into account. Then distribute the harvest permits, and let participants fish as they 
choose as long as, in the aggregate, total mortality remains within the permitted levels.  
Compared to input controls, there will likely be lower costs, lower bycatch, and better 
control on total fishing mortality. 
 
Look at the bycatch issue in more detail.  By definition there will be no regulatory 
discards.  Further there will be incentives to maximize earnings per unit of allowable 
harvest which may lead to a reduction in economic discards. With no race to fish, 
                                                 
3 This is not to say that it will be an easy task in reality given standards set in the MSA and the myriad of 
fisheries management objectives for any given fishery.   
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participants can change fishing strategies and/or technologies to reduce damage to fish and 
to reduce the take of small unmarketable fish.  
 
In certain cases, this potentially beneficial incentive can go too far and encourage what has 
been called highgrading.  This can occur when different sizes of fish have different prices 
and it is fairly easy and inexpensive to separate fish on deck. Under these conditions it can 
sometimes be profitable to discard the lower value fish and save the harvesting privileges 
for higher valued individuals. Whether this actually will occur or not depends upon 
relative prices, the cost of sorting and the cost of landing other fish to replace those that 
were discarded.  Also there will be no incentives to highgrade in programs that are based 
on catch and which have adequate on board monitoring,  
 
 

Harvest 

Non-target 

Target 
Incidental 

Primary 

Discard 

Landings 

Discard 

Landings 

Discard 

 
 
 
 
 
 
Bycatch 

Bycatch 
Mortality 

Bycatch 
Survival 

 
 
 Figure 2.  Target and Non-Target Designations in a Multiple-Species Fishery. 
 
Now consider the more general multiple species harvesting operation (see Figure 2).    
Here the distinction between target and non-target harvest and between primary and 
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incidental target harvest are relevant.  For clarity, the distinction between economic and 
regulatory discards is not included in the figure. What is harvested depends upon fish 
distribution, the types and amounts of harvesting gear, and their temporal and spatial use 
throughout the year.  However, the relative composition of harvest is, within certain limits, 
subject to the control of the fleet.  In the short-run, responding to changes in relative 
abundance and relative fish prices, boats can change the location of where they operate 
and the way they fish to change the relative amounts of harvest of the different species.  In 
the longer run, they can change their technology to do the same thing.  
 
In an open access fishery, the choice of gear type and the way it is used is based on the 
individual’s profit motive.  As shown above, this motive will not ensure that the 
appropriate total catch levels are maintained, nor will it necessarily result in the best catch 
composition.  While there will be incentives to avoid fish which have no value, it is total 
revenue that is important.  The cost of discarding a species that is jointly harvested with a 
valuable species may be an easy expense to bear.  But the important issue for managers is 
exactly how much flexibility do fleets have in changing catch composition and how will 
different types of management cause them to make adjustments? 
 
In some cases part or the entire incidental harvest may be sold while in other cases it can 
end up as an economic discard.  It has a market value, but given the process of getting the 
primary harvest to market, it may not be worth the extra cost of getting the incidental 
harvest to market.   
 
Looking at this more realistic picture of the way a fishery operates puts the fishery 
management problem into better perspective.  The main issue is still to control total 
fishing mortality and to address the bycatch issue.  But the biological, technological, and 
market relationships between the harvest and landings of different species makes the 
problem very complex. The problem is due to the nature of the multi-species fishery, not 
due to the type of management per se. The important question is how well do the different 
types of management control both harvest and bycatch mortality in multi-species 
fisheries?  Addressing either issue will have effects on the other, and evaluating case 
examples will provide a context for identifying subsequent design criteria for LAPs.  
 
Consider first the case of achieving a set of annual catch limits for a set of interrelated 
species. To make the discussion easier, let us use a two species fishery. The ratio of the 
TACs is a function of relative stock sizes and critical aspects of the reproductive capacity 
of each stock.  The ratio of harvest levels is a function of the range of technology 
throughout the fleet, the ratio of prices, and the relative size and the spatial and temporal 
distribution of the two stocks.  However, except in vary rare cases, the two ratios will not 
match which means that it is not possible to achieve exactly both TACs no matter what 
type of regulation is used. 
 
For example, consider where the ratio of TACs for species A and B are 10 and 1 
respectively, while the catch ratio, depending on which type of boat is fishing where and 
how, ranges between 10 to 2 and 10 to 3.   Then under the best of circumstances, if the 
harvest of species A is kept at the TAC of 10, the harvest of species B will be 2.  
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However, it could be as high as 3.  Therefore the TAC will be surpassed by an amount 
somewhere between a 3:1 and a 2:1 ratio.  On the other hand, if the harvest of species B is 
kept to its TAC of 1, the highest possible harvest of species A is 5, but it could be as low 
as 3.33.  In either case, harvest will be less than the TAC.  In the first instance, there will 
be a biological problem with species A and in the second case possible harvest is left in 
the sea.  The latter issue can be called the problem of the binding or the constraining TAC. 
 
Even a casual interpretation of the MSA will show that on a policy level the biological 
problem with species A takes precedence.  Ignoring the constraining TAC to take more of 
the other species is not an option. This points out the importance of setting the biologically 
based TACs as carefully as possible since the ramifications can extend beyond the species 
being considered.  
 
Given the reality of the binding TAC, the problem facing the managers of this 
hypothetical fishery is to how to arrange harvesting activity so that the harvest of species 
A is as close to 5 as possible while the harvest of species B is kept at 1.  More accurately 
the problem is to maximize the value of the harvest of both species while keeping the 
harvest of species A to 1, taking into account other management objectives.     
 
How well do traditional regulation methods solve this problem?  Very general techniques 
such as closed seasons by their very nature do not specifically address the differences in 
harvest ratios.  Do you set the season length so as to achieve the constraining TAC, the 
other TAC, or some average?  Even if it is set with the binding TAC in mind, how well 
can the program be expected to work? What kind of incentives does this provide to 
participants both in the short-run and the long-run?   
 
What about a straight TAC program?  Is the fishery shut down when the binding TAC is 
met or is just the landing of the constraining species prohibited?  If so, the regulated 
bycatch will increase and, unless discard mortality is zero, the binding TAC will be 
surpassed.  
 
What about the use of landings limits, where landings of species B is limited to the 
appropriate percentage of species A?  This may keep landings in the correct proportions 
but not the relative mortality rates. 
 
To the extent that they can be enforced, regulations on season, area, or depth fished may 
lead to desirable changes in the catch ratios. 
 
Finally, what about a LAP program?  The basic principles also apply, and difficult 
interdependencies will be hard to resolve.  But in principle, harvest will stop once the 
TAC for a particular species has been achieved.  Further, there will be incentives for the 
annual privileges for the species with the binding TAC to be acquired by those who can 
catch more of the other valuable species per unit of the constraining species.   This will 
help in achieving the goal of maximizing the value of total output while staying within the 
limit set by the constraining TAC. 
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On the other hand, the exact design of a LAP program that can adequately address all, or 
even the most important, interdependencies in a multi-species fishery is much more 
difficult task, even on a conceptual basis.  Which of the primary or incidental species 
should be included in the programs?  How can non-target species be considered?  Can 
various species be safely grouped as a complex with a separate TAC?  Are there special 
rules or protocols for quota balancing that add flexibility and cost efficiency for 
management and participants alike without sacrificing the biological requirements?  These 
topics are addressed in the following sections. 
 
But again it must be stressed that there are no definitive answers that will work for all 
fisheries or for all Councils.  The point to remember is that issues such as the problem of 
the constraining TAC are there because of the nature of the fishery.  They are not caused 
by the type of management chosen.  The objective is to choose the type of management 
that will do a better job of solving the problems, and acknowledge that none of them will 
be able to achieve perfection.  With respect to LAPs, the issue is to design the details of 
the program so that it addresses the special problems of the particular fishery thinking in 
terms of Figure 2.  The next step is to determine if that particular program can achieve the 
overall fishery management objectives better than traditional techniques.   
 
The Two Parts of a LAP Program 
 
There are two critical parts of a LAP program.  The first is the design of the program itself 
which includes the specifications and the characteristics of the harvest privileges. The 
second is the design of the method of determining the initial, and sometimes subsequent, 
allocations of the privileges.  For the most part, when constructing and evaluating LAP 
programs, these can be considered as separate and distinct parts.  One important exception 
is that any design decision to disallow transfers will ultimately necessitate a second round 
of allocations (see further discussion below).  It is necessary to give both aspects the 
appropriate emphasis and not let an important attribute of one take up all the attention.  In 
some experiences the design of the allocation decision soaks up so much attention that 
participants neglect the operational design of the system.  While the allocation formula has 
immediate and critical implications, the program’s operational design will be important 
for a very long time. However, neither a well designed program with a socially 
unacceptable allocation formula nor a poorly designed program with an acceptable 
allocation program will likely be a success.  
 
An introduction to some of the theoretical and operational fishery management parameters 
affecting design choices has been provided in the previous two subsections. The following 
subsection provides an introduction to the application of these parameters to the LAP 
design process, setting the stage for the detailed comparative analysis provided in the 
“Nature of the Harvest Privilege” section of Part 2. 
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The Process of Designing a LAP program. 
 
The basic process of developing a FMP that implements a LAP program should be no 
different from the process of developing any other FMP. All plans should be developed 
following the current version of the Operational Guidelines for the Development and 
Implementation of Fishery Management Plans (NMFS, 1997).  The Councils should 
undertake the required steps of scoping, planning, preparation of documents, public 
review, and adoption regardless of the type of management regime. Granted there may be 
special requirements, such as referenda in some cases, but the overall process of designing 
the fishery regulation program should be the same. 
 
While the process will not be different, the types and amounts of work done at each step 
will vary, especially when a Council is preparing a LAP program for the first time.  This 
can be discussed in terms of the following generalized steps for the plan development 
process. 
 
Step 1. Current Status Description.  Summarize the current status of the fishery including 
stock characteristics, existing management regulations, catch trends, fleet size, cost, 
earnings, and employment levels of the various sectors including the processing and 
support industries. If applicable, descriptions of the recreational sector should be provided 
including participation, catch rates, and any valuation information.  All of this should be 
placed in context by describing the physical and natural environment including ecosystem 
interrelationships and community structures.  The discussion should focus on identifying 
potential areas of concern with respect to the stock or to participants. In reality this step is 
going on continuously as part of observing the current operation of the fishery. 
 
Step 2.  Set Objectives. State the fishery management objectives or goals that the Council 
wishes to achieve with the FMP.  Often the goals have to do with correcting or mitigating 
one or more of the problems identified in step 1.  The objectives will be most useful if 
they are stated such that it is possible to measure the degree to which they are achieved.  
 
Step 3. Specify Management Alternatives. List the range of management options that will 
(or can) be considered to achieve the management objectives.  Often the list will be 
expanded or the nature of specific alternatives will be modified during the performance of 
steps 4 and 5.  
 
Step 4. Analyze Alternatives. Using the best data and analytical tools available, determine 
the effects of the various management alternatives on the stock and the welfare of 
stakeholders measured in ways that relate to the management objectives. 
 
Step 5.  Select and Implement the Best Option. Select the management option that most 
nearly achieves the management objectives while meeting the other requirement of the 
MSA. 
 
Step 6.  Monitor and Adjust. Develop a monitoring protocol that can determine if the 
selected management option is producing the desired results. 
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When performing these steps it is necessary to consider the transition phase between the 
status quo and the operation of the fishery after it has adjusted to the new fisheries 
management structure.  As with any change in a management plan, the switch to a LAP 
program can have far reaching effects. While there is the potential for biological, financial, 
and efficiency improvements, in the process there will be both real and perceived winners 
and losers.  Some of the problems result because it takes time to learn how to operate 
under a new system and some from the fundamental changes in the rules of the game.  It is 
possible that many of the problems can be avoided or mitigated if in the process of 
designing a LAP program the transition to the new regime is as much a part of the 
planning as is the final destination.  
 
Thus, management objectives should include addressing biological, distributional, and 
other goals during the transition phase.  The range of management alternatives should be 
broad enough to provide a meaningful choice between effects during the transition as well 
as after program implementation. In reality this may involve minor modifications, 
including time specified adjustments, in the options discussed below.  For example, 
because it will likely take time for participants to learn how to operate in a market-based 
system, it may make sense to limit transferability in the first year or to allow only short-
term transfers in the next two years, before allowing for full transferability in the fourth 
year. This is discussed in more detail in the section on transferability below.  Further, 
when the Council’s goals include correcting for fleet overcapacity, a LAP program may 
include transition measures that result in phased reductions in fleet and labor force. 
Further, a loan program may be financed as part of the cost recovery process or by other 
means to help certain individuals acquire harvesting privileges.  When the different 
alternatives are analyzed, the fish stock and economic welfare effects during the transition 
should also be clearly laid out for participants and Council members to review.  
 
The actual design of a potential LAP program should occur during step 3.  However the 
basis for deciding if one is necessary, and if so, how it should be designed, should be 
derived in steps 1 and 2.  LAPs have the potential to eliminate the race for fish (often 
caused by simple input or output controls) and the deleterious effects the race can have on 
fleet and processing capacity, product quality, and safety.  They provide incentives to 
reduce overcapacity and to improve product quality.  A careful study of the current state of 
the fishery is necessary to determine if a LAP program will be a suitable management 
option to address the issues of concern.   
 
However, because there are innumerable ways to design a LAP program, it is necessary to 
have criteria for selecting which options to use to design the best one for the given 
situation.  The management objectives selected in step 2 will be those criteria.  To be 
useful, the objectives or goals should address biological, economic, social, cultural, and 
distributional issues. 
 
If, based on the results of steps 1 and 2, the Council decides to consider a LAP program, 
the technical design work will take place in step 3.  The task will be to design the specifics 
of the program such that it achieves the management objectives while conforming to the 
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MSA and other applicable laws. Implicit in this is that the LAP program will be an 
improvement over the status quo regulation program. 
 
While the devil is in the details and these details will be explained further below, there are 
two basic things that must be done when designing a LAP program: (1) Determine who 
will receive and who can hold the harvest privileges; and (2) Define the nature of the 
harvesting privilege.  With regard to the first issue, under previous versions of the MSA, 
the privileges were called IFQs and they were given primarily to individuals and firms 
even though “persons” was broadly defined in a legal sense.  IFQs may still be used by 
Councils, and they are defined in Section 3(23) of the MSA as:   
 

(23) The term "individual fishing quota" means a Federal permit under a limited access 
system to harvest a quantity of fish, expressed by a unit or units representing a percentage 
of the total allowable catch of a fishery that may be received or held for exclusive use by a 
person.  Such term does not include community development quotas as described in 
section 305(i).  

 
The reauthorized MSA followed the lead of the U.S. Ocean Commission and broadened 
the scope of harvesting privileges by introducing the concept of LAPs, which can be given 
to a broad range of entities as long as they satisfy the eligibility requirements.  This may 
include partnerships, corporations, coops, and fishermen’s organizations. RFAs and 
Fishing Communities (FCs) are two new types of entities that can acquire and/or hold 
LAPs and are specifically defined in the Act.  RFAs and FCs will be discussed in detail 
below in the section entitled “Eligibility to Acquire/Hold Privileges.”   
 
A LAP is defined in Section 3(26) of the MSA as follows: 
 

(26) The term `limited access privilege’— 
(A) means a Federal permit, issued as part of a limited access system under section 
303A to harvest a quantity of fish expressed by a unit or units representing a 
portion of the total allowable catch of the fishery that may be received or held for 
exclusive use by a person; and (B) includes an individual fishing quota; but (C) 
does not include community development quotas as described in section 305(i). 
 

As defined, IFQs are a subset of LAPs, but it is hard to distinguish between the two.  IFQs 
represent a quantity of catch expressed as a percentage of the TAC, while LAPs are 
expressed as a portion of the TAC.  It is not absolutely clear what is the distinction 
between the two terms.  In both cases the amount of fish that can be harvested by the 
privilege holders in any year is bounded by the TAC, but presumably LAPs provide a little 
more latitude in the way the TAC is divided. With IFQs, the quota shares are always 
granted as a percent of the TAC, but with LAPs, the quota shares may be given in terms of 
weight but will require adjustments with changes in the TAC. (This issue is described in 
detail in the section entitled “Denomination of LAP Units.”) 
 
Given that IFQs (the term of choice under the previous MSA version) is now subsumed 
under the term LAP, and further given the very small difference between the two, it makes 
sense to use the term LAPs when discussing market-based management programs under 
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the new legislation.  The only time there is a need to make a distinction is with respect to 
the way the TAC is divided.  An IFQ represents a LAP where the “portion of the TAC” is 
always a percentage.  Subject to any subsequent legal interpretation, a LAP without the 
IFQ distinction can be a “percentage” but it can also be some other type of portion.   
 
For the purpose of discussion it will be useful to specify the range of choice open to the 
Councils when creating a LAP program under the revised MSA, relative to what could be 
done under the previous legislation.  The range of choice is shown in Figure 3.  Most 
Councils are familiar with the development of IFQ programs, which is shown in the left-
hand box.  The right-hand box shows the use of only the new elements in the MSA.  In 
between is the wide range of combinations of the old and the new. The main distinction 
between the customary and the new is that the latter gives more emphasis to community- 
based control of harvesting privileges, where community is defined in the broadest 
possible sense. 
 

---------------------------- Limited Access Privilege Programs --------------------------- 

    Customary 
 
LAPs in the form 
of IFQs are 
granted to 
traditional 
recipients such as 
individuals and 
firms. 

Combined 
 
LAPs are granted to 
both traditional 
recipients and to non-
traditional entities 
including FCs and 
they can be held by 
RFAs. 

New 
 
LAPS are granted 
to a broader range 
of non-traditional 
community-based 
entities including 
FCs and they can 
be held by RFAs.. 

Figure 3.  Range of Limited Access Privilege Program Options.  
 
In many important ways, granting LAPs to RFAs or FCs will have little effect on the 
design of a program relative to the design of an IFQ program. In other ways, there are 
some important differences to consider, especially in combined cases where there are 
significant differences in the nature of the recipients. The discussion to follow will focus 
on these similarities and differences. 
 
The second design issue is to specify the nature of the privileges.  The components that, in 
concert, specify this nature include specification of management or resource units, 
denomination of LAP units, details of eligibility to acquire/hold, program duration, 
transferability, and excessive share.  To assist the Councils as they evaluate each of these 
components, this document describes the nature of each component and provides a 
summary of the pros and cons of the different options that can be used in their design. 
 

22 



Before going into the details of the development of a LAP program, it will be useful to 
review the more general requirements for LAPs that are spelled out in the MSA.   The 
following is taken verbatim from the Act.  These are the mandates for LAPs.  Most are 
self-explanatory.  Note that Steps 2 and 6 of the generalized steps for the plan 
development process described above are mandated, and that most of these provisions will 
be at least partially the responsibility of NMFS. The requirements for LAPs in Section 
303A(c) include: 
 

(1) IN GENERAL.—Any limited access privilege program to harvest fish submitted by a 
Council or approved by the Secretary under this section shall—  
 (A) if established in a fishery that is overfished or subject to a rebuilding plan, assist in 
its rebuilding;   
 
 (B) if established in a fishery that is determined by the Secretary or the Council to 
have overcapacity, contribute to reducing capacity;  
 
 (C) promote  

  (i) fishing safety; 
  (ii) fishery conservation and management; and 
  (iii) social and economic benefits; 

  
(D) prohibit any person other than a United States citizen, a corporation, partnership, 

or other entity established under the laws of the United States or any State, or a permanent 
resident alien, that meets the eligibility and participation requirements established in the 
program from acquiring a privilege to harvest fish, including any person that acquires a 
limited access privilege solely for the purpose of perfecting or realizing on a security 
interest in such privilege; 
 

(E) require that all fish harvested under a limited access privilege program be 
processed on vessels of the United States or on United States soil (including any territory 
of the United States); 
 
 (F) specify the goals of the program;  
 

(G) include provisions for the regular monitoring and review by the Council and the 
Secretary of the operations of the program, including determining progress in meeting the 
goals of the program and this Act, and any necessary modification of the program to meet 
those goals, with a formal and detailed review 5 years after the implementation of the 
program and thereafter to coincide with scheduled Council review of the relevant fishery 
management plan (but no less frequently than once every 7 years); 
 

(H) include an effective system for enforcement, monitoring, and management of the 
program, including the use of observers or electronic monitoring systems; 
 

(I) include an appeals process for administrative review of the Secretary’s 
 decisions regarding initial allocation of limited access privileges; 

 
(J) provide for the establishment by the Secretary, in consultation with appropriate 

Federal agencies, for an information collection and review process to provide any 
additional information needed to determine whether any illegal acts of anti-competition, 
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anti-trust, price collusion, or price fixing have occurred among regional fishery 
associations or persons receiving limited access privileges under the program; and 
 
 (K) provide for the revocation by the Secretary of limited access privileges held by 
any person found to have violated the antitrust laws of the United States. 
 
(2) WAIVER.—The Secretary may waive the requirement of paragraph (1)(E) if the 
Secretary determines that—  
 (A) the fishery has historically processed the fish outside of the United States; and 
 (B) the United States has a seafood safety equivalency agreement with the country 
where processing will occur. 

 
While, for the most part, these provisions are self-explanatory, it is possible to provide 
more details.  First, a well thought-out LAP program should easily be in compliance with 
points (A), (B), and (C).  A TAC that conforms with other parts of the MSA will ensure 
that there are no problems with overfishing.  Similarly, with reasonable rules on 
transferability, the incentives for efficiency in production produced by a LAP program 
will contribute to the reduction of overcapacity.  Finally, the potential freedom given to 
participants to fish where and when they choose will contribute to safety at sea and the 
improvement of overall management and conservation. LAPs provide incentives for 
economic efficiency.  A full consideration of the issue of promoting social and economic 
benefits is discussed below. 
 
Section (D) places legislative constraints on how Councils choose to address the 
“Eligibility to acquire/hold” component of a LAP program.  This is discussed in more 
detail in the relevant section below. 
 
Section (E) ensures that all fish harvested in LAP fisheries will, with certain specified 
exceptions, be processed by U.S. processors presumably to prevent a system that will 
allow certain segments of the industry to be blocked from the gains of a LAP fishery. 
 
Sections (F) and (G) are merely the codification of Steps 2 and 6 in the generalized plan 
development process described above. Both should be part of the current development and 
updating procedure for all plans, although a written report is rarely done. The purpose of 
the review is to provide a formal analysis of how well the plan objectives have been 
achieved and of how well the fishery is operating overall.  To ensure that the review can 
be completed, it is imperative that the relevant data on metrics related to the meeting of 
the objectives are collected in a regular and organized manner. 
 
Sections (H) and (I) are also legislative mandates for procedures that are routinely 
performed as part of the preparation of all management plans.  The NMFS has programs 
for enforcement of all existing management plans and experience with implementing 
administrative appeals processes for many historical allocation decisions.  Although LAP 
programs are different, the changes required with respect to enforcement and appeals 
should be straightforward, and will, for the most part, be the responsibility of NMFS and 
not the Councils. 
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Section (J) and (K) provide a legislative mandate to prevent monopolistic activities that is 
directed at the Secretary and NMFS. Presumably, other than providing a statement in the 
plan that the mandated issues are to be addressed by the Secretary, there is little that 
Councils can do.  As such, except for the section of excessive shares, this document will 
not address this topic per se. 
 
 
Introduction to Allocation of LAPs. 
 
The following introduction to allocation issues sets the stage for the detailed comparative 
analysis discussion in the “Initial Allocation” section of Part 2.  One of the desirable 
properties of LAP programs is the freedom, and indeed the incentives, to increase 
efficiency in the production of fish products.  This has general benefits for the overall 
economy and especially for seafood consumers. Just as important, this efficiency will lead 
to improved harvester profits. Or looking at it the other way around, it is the search for 
improved profits, made possible by the creation of harvest privileges, that leads to 
improved efficiency.  To the extent that LAP programs are successful, there will be an 
increase in profits, and these profits will accrue to someone.  Sometimes the potential 
profits will be quite small as in the South Atlantic Council wreckfish IFQ program and 
sometimes they can be quite large as in some of the programs in Alaska.  Regardless of 
magnitude, there will be distributional issues to be resolved as part of a LAP program. 
 
Before going on it will be useful to clarify two issues. First, the granting of harvest 
privileges is not an absolute guarantee of profits.  It certainly provides the opportunity and 
the incentives, but it will still involve some initiative and the investment of other human 
and physical assets to produce the higher valued fish and to obtain lower costs.   
 
Second, all fisheries management programs have allocative effects that influence absolute 
and relative profits.  For example, with a TAC and an open season, those with bigger boats 
that can fish in more locations and under more varied weather conditions have a better 
opportunity to capture the gains from the restricted harvest.  In this case, however, the 
profit incentives do not lead to increased efficiency.  People will have incentives to build 
bigger and faster boats that will only intensify the race to fish and will result in decreased 
overall efficiency.  Limited access programs that restrict the number of participants have 
very clear distributional consequences, especially if they include more specific limits such 
as allowable days at sea.  There may not be a direct tie to a certain amount of catch as in a 
LAP program, but there is certainly a bold line between those that can fish and those that 
can not, and perhaps even further differentiation among those that are permitted to fish.  
 
The above notwithstanding, LAP programs are considerably different than other types of 
management with respect to distributional issues and this difference needs to be 
incorporated in their development.  While all FMP work can have important repercussions 
for industry participants, LAP effects can sometimes be more significant, longer lasting, 
and more difficult to “un-do.”  Council members should always remember this as they 
design and vote on a LAP program. The flip side of this is that because so much is at 
stake, industry participants will have extra incentives to get involved in the Council 
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process as the program is developed.  This is a good thing, but at the same time, Council 
members must be very careful to interpret comments from various constituents relative to 
potential gains or losses.  Council members must realize that all constituents may not have 
the means to attend Council meetings or even to understand the nuances of various 
programs designs.   
 
When it comes to addressing the distributional aspect, the new MSA grants wide latitude 
in how allocation decisions are made.  For one thing, because of the provisions for 
auctions and other methods to collect royalties, the option to return some of the gains from 
improved management back to the general population, as represented by the government 
treasury, is now a possibility. The word “some” is important because it is the possibility of 
increased profits that provides the incentives for changing fishermen’s behavior.  All of 
the increased profits can not be taken away without destroying these incentives.  The 
details of collecting royalties are discussed below in Part 2. 
 
With LAP programs there is a broader emphasis on allocating privileges to a wider range 
of potential recipients.  Although it was not required by earlier versions of the MSA, 
traditionally, IFQs have been given to “persons’ in the narrow sense of the word.  
Primarily, they went to individuals or various types of business entities.  It is now possible 
to consider explicitly RFAs or FCs, two types of entities defined in the MSA, as well as 
other types of organizations.  Of course, allocations to traditional recipients are also an 
option. This will also be discussed in more detail below.  
 
In summary, the allocation question is more complex since MSA reauthorization because 
the range of choice has increased.  There is now a greater choice of distributing net 
benefits among participants and between the national treasury on the one hand and fishery 
participants on the other. While it may be more complex, it also improves the ability of the 
Councils to achieve a wider range of overall management objectives.  
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DRAFT NOAA CATCH SHARE POLICY  
 

EXECUTIVE SUMMARY 
 

PURPOSE 
In June 2009 President Obama stated this administration is committed to creating an integrated 
and comprehensive national ocean policy, incorporating ecosystem-based science and 
management, and emphasizing transparency and participation in our public stewardship 
responsibilities. Sustainable fisheries are an essential component of that commitment, and catch 
share programs have proven to be powerful tools to manage fisheries to sustainable levels and 
improve their economic performance. The draft NOAA policy encourages well-designed catch 
share programs to help rebuild fisheries and sustain fishermen, communities and vibrant working 
waterfronts, including the cultural and resource access traditions that have been part of this 
country since its founding.   
 
DEFINITION 
 

“Catch share” is a general term for several fishery management strategies that allocate a 
specific portion of the total allowable fishery catch to individuals, cooperatives, communities, or 
other entities. Each recipient of a catch share is directly accountable to stop fishing when its 
specific quota is reached. The term includes specific programs defined in law such as "limited 
access privilege" (LAP) and "individual fishing quota" (IFQ) programs, and other exclusive 
allocative measures such as Territorial Use Rights Fisheries (TURFs) that grant an exclusive 
privilege to fish in a geographically designated fishing ground.  
 
CONTEXT 
 

A number of U.S. fisheries are under-performing biologically and economically and require 
consideration of additional tools to improve management effectiveness. For example, rebuilding 
U.S. stocks would increase the annual commercial dockside value by an estimated $2.2 billion 
(54 percent). Given the challenges facing U.S. fishery managers, the best available science and 
practical experience support the conclusion that it is in the public interest to encourage and 
support the evaluation of catch share programs authorized under the Magnuson-Stevens Fishery 
Conservation and Management Act (MSA)1.  In addition, Congress, in its 2006 amendments to 
the MSA2, and national experts3, 4 have recognized catch shares are a tool that should be 
available for use in any fishery, subject to general guidelines for their design.  
                                                 
1 The MSA authorizes limited access privilege and individual fishing quota programs at 16 U.S.C. 1853(a).  
2 Magnuson-Stevens Fishery Conservation and Management Reauthorization Act of 2006, Pub. L. 109-479. 
3 U.S. Commission on Ocean Policy, 2004. An ocean blueprint for the 21st Century. Final Report Recommendation 
19-15 says in part “Every federal, interstate and state fishery management entity should consider the potential 
benefits of adopting such [dedicated access privilege] programs.” 
4 National Academy of Sciences, 1999. Sharing the fish: Toward a national policy on individual fishing quotas. 
Committee to review individual fishing quotas, Ocean Studies Board, National Research Council, Washington, DC 
states that “IFQs can be used to address any number of social, economic and biologic issues in fisheries 
management.  Alternative management approaches can achieve some, but not all, of the objectives that can be 
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Catch share programs have been used in the U.S. since 1990 and now include 13 different 
fisheries from Alaska to Florida managed by six different Councils. Four additional U.S. 
fisheries are in the process of adopting a catch share program over the next year. Both here and 
in other countries catch shares have shown they can effectively achieve annual catch limits, 
reduce the negative biological and economic impacts of the race for fish, and when properly 
designed can eliminate overfishing and result in safer and more profitable fisheries while also 
addressing other social objectives. This draft policy provides a foundation for facilitating the 
wide-spread consideration of catch share fishery management plans while empowering local 
fishermen to be part of the process.   
 
GOALS 
 

NOAA’s goals are to: help reduce any administrative or organizational impediments to the 
consideration of catch shares; inform and educate stakeholders of the different options and 
capabilities of catch share programs; and help organize collaborative efforts with interested 
Councils, states, communities, fishermen and other stakeholders on the design and 
implementation of catch share programs.  
 
Catch shares may not be the best management option for every fishery or sector. NOAA will not 
require the use of catch shares in any particular fishery or sector, but it will promote and 
encourage the careful consideration of catch shares as a means to achieve the conservation, 
social and economic goals of sustainable fishery management. To do so, NOAA will seek the 
program support outlined herein to assist in the design, transition period and operation of catch 
share management. Catch share programs can help transform fisheries and ensure they are a 
prosperous and sustainable element of a national strategy for healthy and resilient ecosystems for 
present and future generations. 
 
NOAA’S CATCH SHARE POLICY 
To achieve long-term ecological and economic sustainability of the Nation’s fishery 
resources and fishing communities, NOAA encourages the consideration and adoption of 
catch shares wherever appropriate in fishery management and ecosystem plans and 
amendments and will support the design, implementation, and monitoring of catch share 
programs.  
 
CATCH SHARE PROGRAM FEATURES 
The MSA sets forth a number of criteria for consideration in the design of catch share programs.  
NOAA recommends Councils follow this guidance and pay particular attention to the following 
features in designing their catch share programs: 
 

Specific management goals: All fishery management programs, including catch shares, should 
identify specific goals for management.  
 

Transferability: Councils should thoroughly assess the net benefits of catch share transferability.  
 

Review Process: Councils should periodically review all catch share and non-catch share 
programs. The intent is to ensure that management goals are specified, measurable, tracked and 
used to gauge whether a program is meeting its goals and objectives.  

                                                                                                                                                             
achieved with IFQs….Although the IFQ is no panacea, it deserves a place in the array of techniques that may be 
needed in any particular fishery management plan.” 
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Distinctions Among Sectors:  No fishery or sector (e.g., commercial or recreational) is 
obligated to adopt catch shares under this policy. Councils should consider the appropriateness of 
catch share programs and decide which, if any, sectors may benefit from their use.  
 

Fishing Community Sustainability: NOAA encourages Councils to take advantage of the 
special community provisions in the MSA to help ensure the sustainability of fishing 
communities, including the preservation of working fishery waterfronts, fishery infrastructure, 
diverse fishing fleets, and resource access.  

 

Royalties: NOAA will assist Councils if and when they determine that it is in the public interest 
to collect royalties in connection with the initial or subsequent allocations in a limited access 
privilege program.  
 
CATCH SHARE PROGRAM SUPPORT 
Because of the effectiveness, flexibility and the potential applicability of catch shares to many 
fisheries, NOAA will provide leadership, technical advice, and other support for the 
consideration and use of catch share programs. To achieve this end, NOAA will collaborate with 
its many federal, state and constituency partners to support catch share programs in the following 
four categories: 
 

1. Reduce technical and administrative impediments to designing catch share programs.  
NOAA will assist Councils and stakeholders that want to move forward with catch share 
programs with technical and administrative support to help them design and implement a 
catch share program, while empowering local fishermen to be part of the process. This 
includes assisting in research and evaluation of catch share applicability for their particular 
fishery, resolving outstanding questions on application of the MSA requirements to their 
proposed design, and organizing a common infrastructure and enforcement protocols to 
minimize program costs and promote “best practices.” 
 

2.  Provide expertise and related support to assist development of new catch share 
programs. NOAA will provide expertise and work with Councils and other partners to adopt 
and implement catch share programs that are cost effective and meet the Councils’ 
objectives. This includes providing analytical capacity through staff details and access to 
external experts, providing tools for assisting fishermen to explore options and evaluate 
impacts of management alternatives, and facilitating access to other government and private 
sector programs to support the design and implementation of a catch share option.  
  

3. Inform and educate stakeholders so that they can best participate in the design and 
implementation of catch share programs. NOAA will work with Councils, states and other 
partners to provide information and training to raise awareness and increase understanding 
about the advantages and disadvantages of catch share programs; to improve general catch 
share literacy in communities, including fishermen, regulators and the public; and to increase 
stakeholder engagement in the policy development and review process. 
 

4. Coordinate data collection, research and performance monitoring of catch share 
programs. NOAA will partner with Councils, states, Interstate Commissions and other 
collaborators to ensure appropriate monitoring data are collected, relevant research is 
conducted, and catch share performance metrics are derived to support the consideration, 
adoption, operation and evaluation of catch share programs.
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