
Dear Mid-Atlantic Council Members and Executive Director, 

 

I suggest that the Cost Recovery Amendment to the SCOQ FMP be informative only at the February 

Council meeting and that NO Council positions be taken at that meeting.  Meetings of the Industry 

Advisory Panel and Clam Committee be held before the April Council meeting at which time the Council 

members can make fully informed decisions on the proposed Cost Recovery Amendment. 

 

When the Fisheries Conservation and Management Act was enacted in 1976 the council system was 

designed to be a bottom up versus top down approach to federal regulatory rule making. Today the 

system appears to be a top down approach.  The three SCOQ Amendments that the Council is currently 

considering are an example of what is a top down system. 

 

When the SCOQ FMP was developed, the Clam Advisors and enlighten Council members wrote the FMP.  

It was the first federal fisheries management plan and it was comprehensive, forward looking and far 

reaching.  It dealt with difficult issues of fixed quotas, limited entry, and it reduced the number of 

vessels in the fishery by requiring vessels to catch and land clams or lose the right to be in the clam 

fishery, to name a few of the provisions.  The Advisors and Council staff met every month working out 

the details.  The Council spent at least one day out of each meeting working on the Clam FMP with full 

industry participation, giving the Council members a true understanding of the fishery which allowed 

them to make informed decisions.   

 

Today, the management amendments are developed by the FMAT with no real involvement by the 

industry or Council but by only a staff member or two.  The FMAT members are mostly NMFS employees 

who are told what the Agency wants in the amendment, leaving the Council members and industry with 

little to no knowledge or input into what is in the amendment until it is published in the Federal Register 

(FR).  The MAFMC’s FMPs and their Amendments have become a top down management system.  This is 

not how the MSA was designed to management fishery. 

 

In the case of the Data Collection Amendment, NMFS wrote the amendment and the industry did not 

have input into what it required or how it was structured until it was published in the FR.  In the Cost 

Recovery Amendment the industry was allowed to sit in on a FMAT meeting and then had no idea what 

was in the Amendment until it was published in the FR.  As for the Excessive Shares Amendment, there 

has been numerous expert panels, working groups and peer reviews.  Members of the clam industry 

attend all of those meetings, and know that there is no agreement among the experts as to what 

constitutes an excessive share.  However, all the experts used the antitrust laws while trying to answer 

the question.  The strange fact is that the SCOQ FMP states that the U.S. antitrust laws will govern 

excessive shares in the clam fishery.  But, for some reason that is not good enough.  The antitrust law --

as the excessive share control rule-- was the NMFS idea.  When Amendment 8 was challenged in federal 

court on a number of issues including excessive shares the judge rules in favor of NMFS on all counts.   

 

Data collection should have come after the Excessive Shares Amendment so that NMFS knows which 

questions to ask to determine if a person or entity has an excessive share.  Instead they are requiring 

data collection first and are asking all sorts of questions that have little or nothing to do with excessive 

shares and are most cases none of the governments business. This is another example of top down 



management without real industry input.  The other problem with this system is that the Council 

members are not well informed because there have been no Advisory Panel or Committee meeting on 

these subject.  There is a staff presentation and some public input and then the Council votes on an 

issue that they know little about and may have no idea what impact the amendment will have. 

 

The Cost Recovery Amendment that was published in the FR that the industry had no input into and did 

not know what was in it until it was published in the FR.  Now it is going straight to the Council without 

involving the Clam Advisors or the Clam Committee.  Is this a bottom up approach?  The Council will get 

the Amendment knowing nothing about it and the report from the staff to the Council may not fully 

state that the clam industry strongly opposed all three issues in this Amendment.  There are many  good 

reasons to oppose this Amendment, the most important of which is that the law requires that only 

“incremental costs” can be collected and that there is to be a before and after accounting of all of the 

management, data collection and enforcement cost, which did not appear in the FR notice as required.  

The industry, know that it cost millions of dollars to manage the clam fishery under the time based 

system without exceeding the quota, pre ITQs.  That required huge amount of effort on the part of 

NMFS and USCG.   

 

The same reasons to oppose Cost Recovery are true of Data Collection Amendment.  Amendments were 

constructive when industry and Council members were involved in writing them.  Today, that is not the 

case.   

 

Some of you know how the ASMFC is structured, the shellfish sanitation program (ISSC) under the FDA 

along with the USCG fishing vessel safety advisors works.  The ASMFC rules are reviewed by the fishery’s 

Advisory Panel before going to the board for a vote.   The FDA in conjunction with the ISSC, the states, 

industry and public interest groups all having input into proposed rules.  The USCG does noting with 

fishing vessel safety without input from their Fishery Safety Advisory Committee.  While both the FDA 

and CG are top down systems they use their advisors to help create the proposed rule changes. .  That is 

not currently the case in the clam fishery amendments, in violation of the MSA and its intent.  The above 

regulatory agencies have committees that help write the proposed regulations.  The industry and other 

parties have the right to oppose and possibly change them before they are published for public 

comments.  The question is, “why have the Councils if they are not going to operate from the bottom 

up?”  NMFS does mush of the work, and they could just take over the work done by the Council staff 

and save the tax payers millions of dollars every year. 

 

If the clam fishery was out of control and not complying with NS 1 and NS 2 then a top down system 

under the MSA would be warranted and required.  The SCOQ FMP meets all of the National Standards.  

Why is the Council and NMFS attempting to impose their will on the industry?  The SCOQ fishery is the 

best managed fishery in the country and maybe in the world according to NMFS.  Have we gotten to the 

point where the regulators know what is best for clam fishery? Since the Implementation of 

Amendment 8 the clam fishery has managed itself with little need for NMFS or Council involvement.  It 

works very well, it is not broke, please don’t try to fix it. 

 

Thank you for considering these comments 


