
From: dhwallace@aol.com <dhwallace@aol.com>
Sent: Tuesday, August 1, 2017 3:46:24 PM
To: Luisi, Michael; deFur, Peter; Hughes, Peter B.; Bullard, John; steveheinsifish@gmail.com; King,
Howard; Mann, Roger; Michels, Stewart; Nolan, Laurie; Rob.Oreilly@mrc.virginia.gov;
tom.baum@dep.state.nj.us; Hemilright Jr, Dewey; Batsavage, Chris; johnmcmurray@optonline.net;
Pentony, Mike; Nowalsky, Adam; Winslow, Sara; Townsend, Wes; Slacum Jr, Ward; Shiels, Andrew L.;
Elliott, G. Warren
Cc: Moore, Christopher; Montanez, Jose; Coakley, Jessica
Subject: SCOQ Brief Notes on Goals and Objectives and Excessive Shares Notes on Public Hearing
and Written

Dear Mid-Atlantic Council Members,

Quick Note on Clam Issues,

I have attached a few pages of bullet points from Jose’s briefing document on surfclam and ocean 
quahog goals and objectives and excessive shares that point out what was said in the public hearings 
and written comments.  Jose’s entire report is about 150 pages long and with all of the other issues that 
the council will deal with at the August meeting is going to be time consuming to read all of the 
documents on the issues.  So, here is a short review of the staff bullets and statement on the clam issues.

Of all the comments on goals and objectives (G/O), only one person suggested a change, and that was to 
drop the word “rebuild” from the first sentence.  All the other comments both verbal and written suggested 
that G/O should remain the same.  30 years ago when the G/O were written the surfclam was being 
rebuilt.  By the time Amendment 8 was implemented the surfclam biomass had been rebuilt and remains 
in that condition.  However, there could become a time when for some environmental reason the 
population may need to be rebuilt.  The current G/O address that issue.

If you take the time to read the documents and notes from the hearings there was an overwhelming 
agreement that the G/O should not be changes. According to the council staff, changing just one word in 
the G/O would require a full blown clam amendment.  Industry does not support a plan amendment to 
change the goals and objectives.

Look at the comments regarding the excessive shares amendment, there is NO support for the 
amendment.  The only reason to change the FMP would be to have some type of social engineering to 
reset the current management plan.  Amendment 8 was the first, and intended to be the last, social 
engineering clam amendment.  Amendment 8 took surfclam allocation from those who were catching the 
clams and gave them to those who had not landed many clams, so they would support the compromise 
allowing the amendment to move forward.  Many of the boat owners that lost quota in amendment 8 are 
still in the business.  They were the ones that went out a bought back quota, allowing those who want to 
get out of the business, to sell or rent their clam quota.  Amendment 8 was the classic example of how to
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solve a grossly overcapitalized fishery using industry funded buyouts.  The current flexibility in the clam
FMP, still allows the clam fishery to adjust to the ever changing situations without requiring the council or
federal government involvement.
 
It would be unfair for the council to change the clam FMP.  Because, it would hurt the industry members
that have spent millions of dollars to buyout the quota holders that want to get out or needed to get out of
the fishery, saving them from going broke. The council which created the best managed fishery in the
Unites States, is now considering getting involved in social engineering again and undermine the clam
ITQ system that the council has taken credit for creating over the last 30 years.
 
If the council is going to change the clam FMP (rules on excessive shares), then the council must change
the goals and objectives, and the converse is, if the council wants to change the goals and objectives
then the council will need to change the FMP to match the new objectives.  The industry strongly suggest
that the council not do either.
 
Twenty plus years ago a federal court ruled that the antitrust laws were acceptable to address excessive
shares instead of a percentage cap. The council and NMFS implemented Amendment 8 with the antitrust
prevision in it, over the objection of a few members of the fishery.  The industry members brought suit
against amendment 8 including the excessive shares, antitrust provision.  The Department of Justice and
NMFS defended the regulation and the federal judge agreed that the antitrust laws of the United States
are adequate to deal with excessive shares.   Now NMFS has decided they need a percentage cap after
30 years in direct contradiction to what they implemented and won in court.  It makes one wonder what a
federal judge is going to say about this 180 degree turnaround.  At a resent council meeting the NOAA
General Counsel said the change to the MSA in 2006 which requires cap ownerships of Limited Accuses
fishery, only applies to new FMPs not those already in effect.  The clam industry ITQ system had been in
effect for 16 years in 2006 and therefore, is not affected.
 
Industry opposes changing goals and objectives and an excessive shares amendment.  The industry
feels that it would be a waste of tax payer’s money, and time and money spent by industry in opposition
to an amendment that would attempt to take away it flexibility which make is a great FMP. To again,
social engineer the clam ITQ system would be unfair to the companies and people in the industry.  
 
The clam fishery FMP is flexible and it adjust on its own in response to external changes that continually
take place.  The industry needs to retain that flexibility.
 
No changes are needed for the goals and objectives or for a cap on quota ownership in the clam FMP
unless the percentage is near 100 percent.
 
Jose's condensed outline and in a few cases shortened without changing the meeaning. 

Atlantic Surfclam and Ocean Quahog Excessive Share Amendment
“Excessive Shares” Comment Overview a
 
MAFMC staff file from the briefing book
 
The following provides a summary of common themes provided in both the written and public hearing
comments regarding goals and objectives and excessive shares.. Number of Written Comments
Received: 24 during comment period + 1 prior to period. 14 individuals provide written comments (i.e.,
some individual’s submitted more than 1 letter). Some comment letters were standardized and used by
multiple individuals. In total, 14 unique comment letters were submitted. Number of Public Hearings: 4
total (RI, NJ, MD, and a webinar). Attendance at Hearings: 14 in attendance cumulatively at the 4
hearings (excluding hearing officers and Council Staff)); comprised of 11 individuals/people (i.e., some
people attended more than 1 hearing). Six individuals provided oral comments. Frequent Comment
Themes General
 
Frequent Comment Themes General



 
        The Atlantic surfclam and ocean quahog fisheries are considered the best managed fisheries in the

United States and perhaps the world.
        These fisheries are unique from other fisheries the Council manages.
        The Council is not addressing key issues in the fishery (e.g., closed areas in New England to clam dredge

gear, co-occurrence of surfclam and ocean quahogs).
        The topics to be addressed in this amendment are already addressed under Amendment 8.
        The excessive shares amendment is a waste of taxpayers’ money.
        Need more industry participation in the FMAT process; as “working partners,” as they understand the

industry well.
        Clam fishery united in stating that this Amendment, and other actions, are not needed.

 
Goals and Objectives
 

        The objectives have been in place for 30 years, they have served the clam industry very well,
        Changing the goals and objectives will delegitimize the Council’s success in the clam ITQ management

program
        The current Goals and objectives have provided flexibility to address issues in the fishery since they were

developed for amendment 8.
        If the council wants to change SCOQ FMP then state what changes are wanted and then change the

goals and objectives to address those changes.  Remember the clam fishery is considered the best
management fishery in the Country or maybe the world. Why would want to change it?

        The goals and objectives in Amendment 8 allowed for safe fishing, better use of capital, and better
husbandry of the resource.

        The council would need to develop a full amendment to change one word in the goals and objectives.
        The group of objectives were developed to be flexible enough to allow the NMFS and Council to get out of

the time consuming day-to-day management.
        The goals and objectives were developed to provide flexibility, allow the industry to operate efficiently, and

decrease the regulatory burden. They allow for changes to be made by industry and not the government
as long as overfishing is not occurring and regulations are not broken.

        There have not been any clam violations in the last 20 years (except for some state operators).
        Bottom line, I don’t see any compelling reason to change the objectives that pretty much describe a very

well-oiled machine in the management of these two species..
 
Excessive Shares
 

        The Atlantic surfclam and ocean quahog fisheries are considered the best managed fisheries in the
United States and perhaps the world.

·         These fisheries are unique from other fisheries the Council manages. • The Council is not
addressing key issues in the fishery (e.g., closed areas in New England to clam dredge gear,
concurrence of surfclam and ocean quahogs).

·         • The topics to be addressed in this amendment are already addressed under Amendment 8.
·         • The excessive shares amendment is a waste of taxpayers’ money.
·         • Need more industry participation in the FMAT process; as “working partners,” as they

understand the industry well.
·         • Clam fishery united in stating that this Amendment, and other actions, are not needed.

Excessive Shares
·         • Amendment 8 already has management measures in place to address excessive shares.
·         • Amendment 8 relies on the Sherman Antitrust Act to deal with potential market power

concepts. Antitrust laws are already in force which could cover the abuse of excessive shares.
·          • Amendment 8 was challenged in court. A group of processors in the fishery sued on multiple

grounds, including that the amendment did not implement a cap defining an excessive share.
·         • A Federal Judge ruled in favor of the Council and Secretary and against the industry. The

Court concluded that the antitrust laws were a perfectly reasonable way to control what could be
construed as excessive shares because antitrust has a whole series of thresholds that you must



have to identify excessive shares or restrictions on trade.
·         • National Standard 4 does not state that a “specific cap” or other “measurable definition” which

limits the number of shares that could be owned an entity, individual, or corporation is required.
·         • Clam and clam products have a limited market due to domestic and foreign competition. There

are many protein substitutes for clam products.
·         • Consumers, labor markets, and other industry participants have too many options for the

exercise of market power to occur.
·         • The products of both surfclams and ocean quahogs compete with imports and many food

products (i.e., protein products). Clam products are for the most part used as ingredient items
that are easily substituted by the next layer of processing, soup companies, and major food
networks.

·         • Clam industry is competing with international actors. For example, Clearwater (Canadian
company) which harvests surfclams (a slightly different species) owns 100% of the resource and
competes for market shares with domestic producers in the U.S.

·         • Omega Protein merger (Zapata fisheries and James Howard Smith Co.) was approved by the
Department of Justice even though their combined control of the menhaden business was 90%.
They sell protein units that are set worldwide at a specific price that competes against other
proteins (e.g., corn); therefore, even though they have 90% of the business, the DOJ did not
anticipate market power. Similarly, the clam industry produces protein ingredients that compete
with shrimp, finfish, chicken, pork, etc.

·         • Landings for both species have been below their annual catch limits for years. There is
allocation available in both fisheries, whereby an individual, entity, or corporation is able to
participate in the fishery. [Many opportunities to enter the fishery].

·         • ITQ has been used as collateral for loans allowing the expansion and modernization of the
industry.

·         • If numerical cap is implemented, it could result in divestiture, create inefficiencies, and take
away industry flexibility in dealing with everchanging markets.

·         • The Excessive Shares Amendment as contemplated, would disregard the FMP’s successful
management history by overriding established antitrust protection with unnecessary and
duplicative measures.

·         • In order to set a cap level that is not arbitrary, additional information on competition needs to
be available. [The Council must determine the relevant markets and have access to other
information about competitive constraints.]

·         • If the Council decides to implement a percentage cap, it should be 100%. Even at that level,
there cannot be market power.

·         • Industry will sue if a low cap level is implemented (e.g., below 70%).
·         • This issue has taken a lot of valuable Council and Council staff time.
·         • Recommendation for no action on excessive shares.

 
 

Thanks,

Dave,

David H. Wallace
Wallace & Associates
1142 Hudson Road
Cambridge, MD 21623 3234
P 410 376 3200




