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[8:35 a.m.] 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  2 

Let's go ahead and take our seats so we can get 3 

started here in a minute.  Thank you.  4 

 (Pause.) 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  6 

Let's go ahead and get started, please.  Good 7 

morning.  I'd like to welcome everybody to the 8 

December meeting of the Council.  We're convening 9 

today jointly with the ASMFC Boards.  We welcome the 10 

ASMFC members who are here with us today. 11 

   We do have several members that are 12 

unable to be here right now, owing to an accident on 13 

95.  I would expect that we'll be seeing Lee 14 

Anderson, Dan Furlong and others shortly; but they 15 

are delayed in traffic.  16 

   But again, I'd like to welcome 17 

everybody.  Today we'll be setting the recreational 18 

fishing measures for summer flounder, scup and black 19 

sea bass.  We'll also be setting spiny dogfish 20 

specification. 21 

   And with that, we'll go ahead and get 22 

started with summer flounder.  Jessica. 23 

 ________________ 24 
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 SUMMER FLOUNDER: 1 

 2010 RECREATIONAL MANAGEMENT MEASURES 2 

   JESSICA COAKLEY:  Good morning, 3 

everyone.  We're going to start out with the usual 4 

presentation on summer flounder recreational 5 

measures.  Then I will go over the Monitoring 6 

Committee meeting recommendations from the November 7 

18th meeting, the Advisory Panel recommendations, 8 

also on November 18th. 9 

   The information we'll be talking 10 

about is behind briefing book Tab 1. 11 

   So, we'll start out with a review of 12 

our process.  Recreational measures process for 13 

setting the recreational harvest limit started back 14 

at the August Council meeting.  At that time the 15 

Council and Board made a recommendation for an 16 

overall TAL.  That was put forward in a 17 

specifications package that was submitted to the 18 

National Marine Fisheries Service. 19 

   Early November, the proposed rule 20 

came out and the National Marine Fisheries Service 21 

recommended a TAL and a commercial quota and 22 

recreational harvest limit that was consistent with 23 

the Council preferred and recommended measure, which 24 
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was also the SSC and Monitoring Committee 1 

recommended measures.  That would be a recreational 2 

harvest limit of 8.59 million pounds.  3 

   On November 18th, the Monitoring 4 

Committee and Advisory Panel met back to back to 5 

review the staff recommendations for fishing year 6 

2010 measures, and that brings us today to the 7 

December Council meeting, where both the Council and 8 

the Board are going to make recommendations for 9 

recreational measures for 2010. 10 

   So, just a quick review of the 11 

management history in terms of the past recreational 12 

harvest limits relative to the landings over that 13 

time period.  We go back to 1993, which was the 14 

beginning of quota-based management, based on 15 

Amendment 2 to the FMP. 16 

   The solid yellow line is the harvest 17 

limit over the time period.  You'll note that 2010, 18 

that is the proposed measure, the 8.59 million 19 

pounds.  It's varied over the time period from about 20 

12 million pounds to as low as about six million 21 

pounds in terms of recreational harvest limit.  22 

   Landings have come in over or under 23 

the harvest limit over that time period.  You'll 24 
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note that in 2002 that was the beginning of 1 

conservation equivalency, and conservation 2 

equivalency has been used to manage the summer 3 

flounder fishery ever since. 4 

   The 2009 landings estimate, which is 5 

the white line, for 2009 that is projected.  That's 6 

based on the MRFSS information and for-hire survey 7 

information.  We take the -- it's projected taking 8 

the prior year, the 2008 proportion by weight; so, 9 

we look at what was landed in the first four WAVEs 10 

of 2008 and then apply that to the 2009 WAVE 1 11 

through 4 information to fill out the fifth and the 12 

sixth WAVE.  13 

   So, as you can see, based on that 14 

information, it looks like the landings are going -- 15 

are projected to come in under the recreational 16 

harvest limit for 2009. 17 

   This is a table of catch and 18 

landings.  This is also provided in the staff memo 19 

behind that briefing book Tab 1.  Landings in -- 20 

projected landings in 2009 are about 6.4 million 21 

pounds.  That's slightly lower than the 7.9 million 22 

pound landings that occurred in 2008.  That's the 23 

fourth column over that I'm looking at. 24 
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   If you look at the second column, 1 

which is catch, in 2008 about 24 and a half million 2 

fish were caught; in 2009, about 26 million fish 3 

were caught based on the projections for the time 4 

period.  5 

   The percent of fish that are caught 6 

and released has also changed over the time period. 7 

 In 2000, about 70 percent of the fish that were 8 

caught were released.  In 2008 and 2009, about 90 9 

percent of the fish that were caught were actually 10 

released and not retained as landings.  11 

   The recreational regulations in 2009 12 

were as follows:  Last year the Council and the 13 

Board recommended conservation equivalency be used 14 

again for management of the summer flounder 15 

recreational fishery.  The non-preferred coastwide 16 

alternative that was identified and submitted in the 17 

specifications package included a 20-inch total 18 

length minimum fish size, two fish possession limit, 19 

and an open season from May 1 to September 30th. 20 

   In addition, a precautionary default 21 

measure needed to be specified.  This measure would 22 

have been applied to any state that did not submit a 23 

technical proposal to the Atlantic States Marine 24 
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Fisheries Commission or failed to put measures in 1 

place that were conservation equivalent.  That 2 

default was a 21 and a half inch total length 3 

minimum fish size, one fish possession limit, and an 4 

open season from July 4th to September 7th.  So, 5 

essentially Fourth of July to Labor Day. 6 

   The state specific recreational 7 

measures that were in place for 2009 varied 8 

substantially depending on what state you were in.  9 

If you look at the minimum fish size, in North 10 

Carolina in some areas the size was as low as 14 11 

inches, and it varied all the way up to a maximum 12 

size in Rhode Island and New York of 21 inches. 13 

   The possession limits also varied by 14 

state, anywhere from one fish in the Potomac River 15 

Fisheries Commission or in Maryland, Chesapeake Bay 16 

areas, to eight fish in North Carolina.  And there 17 

were also various open seasons.  Many of the 18 

northern states had somewhat constrained seasons 19 

over the time period, whereas Virginia and North 20 

Carolina had seasons that were open all year. 21 

   So, taking a look at where we are in 22 

terms of recreational harvest limits and projected 23 

landings, the 2009 recreational harvest limit was 24 
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7.16 million pounds.  The 2009 projected landings 1 

are 6.4 million pounds.  Therefore, the landings are 2 

projected to come in under that harvest limit.  3 

   The 2010 recreational harvest limit 4 

increased from what was implemented in 2009.  That 5 

would be 8.59 million pounds.  Therefore, landings 6 

do not need to be reduced from 2009 to achieve the 7 

2010 recreational harvest limit; so, coastwide 8 

reduction is not required. 9 

   Looking at the 2009 landings relative 10 

to the targets by state, the first column is the 11 

2009 target in thousands of fish.  These were 12 

provided by Toni Kerns.  These were the state-13 

specific targets.  14 

   The next column over is the 2009 15 

landings.  Again, these are projected based on that 16 

preliminary WAVE 1 through 4 information.  And the 17 

final column is either the overage or underage 18 

relative to that 2009 target.  19 

   The States of Massachusetts through 20 

New York came in under their 2009 targets.  New 21 

Jersey, Delaware and Maryland are projected to come 22 

in over those targets, and Virginia and North 23 

Carolina are projected to come in under their 2009 24 
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target.  1 

   I want to highlight both New Jersey 2 

and Maryland because the way these projections are 3 

done using that 2008 information, both of those 4 

states constrained their seasons substantially in 5 

2009, they were only open a few days in September; 6 

so, those are likely over-projections.  Those are 7 

likely over-projecting what they're likely to land 8 

in 2009. 9 

   Now, the 2010 recreational harvest 10 

limit is 8.59 million pounds.  If we take that and 11 

allocate this by state as it might be if the Council 12 

and the Board decide for conservation equivalency -- 13 

use of conservation equivalency, the 2010 targets 14 

are given in that second column.  The third column 15 

is the 2009 projected landings.  16 

   Because of that issue with New Jersey 17 

and Maryland only being open a few days in WAVE 5, I 18 

applied the WAVE 1 through 4 landings; so, New 19 

Jersey landings and Maryland landings are plugged 20 

in, or just the WAVE 1 through 4. 21 

   If the Council and Board decide on 22 

conservation equivalency, the Atlantic States Marine 23 

Fisheries Commission staff takes the WAVE 5 24 
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information when it becomes available and redoes 1 

these projections.  So, there'll be the opportunity 2 

to fine-tune what those estimates might be for those 3 

individual states based on that opening for those 4 

few days; but this should give you a ball park of 5 

where those required reductions by state may come 6 

in. 7 

   So, again, Massachusetts through New 8 

York would not be required to have individual state 9 

reductions under conservation equivalency.  New 10 

Jersey and Delaware and Maryland could potentially 11 

have reductions required, and it does not appear 12 

that Virginia and North Carolina would have a 13 

reduction required.  14 

   All of the harvest -- recreational 15 

harvest targets for the individual states are in 16 

numbers of fish.  That's based on applying a mean 17 

weight of 3.37 pounds per fish.  That's based on a 18 

regression that's used each year to project what the 19 

average weight of a landed fish would be in the 20 

upcoming fishing year.  So, that regression is also 21 

included in the memo. 22 

   Fishing trips and performance, 23 

there's a more extensive table provided in the memo, 24 
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as well.  The first column gives you the number of 1 

directed fishing trips.  These are trips where 2 

summer flounder was indicated to be the primary 3 

target.   4 

   As you can see, between 2007 and 2008 5 

-- and 2008 is the last complete year, so I don't 6 

have 2009 in here -- about 6.4 million trips were 7 

taken that targeted summer flounder.   8 

   In order to look at this a little 9 

differently, I looked at the percentage of directed 10 

trips relative to total trips, because there are a 11 

lot of things that could influence the number of 12 

total trips that are being taken in an individual 13 

year.   14 

   And as you can see, summer flounder 15 

is about 14 percent to 17 percent of the total 16 

number of trips taken from Maine through North 17 

Carolina, as a proportion.    18 

   The next column over, recreational 19 

harvest limit.  You can see the 8.59 is proposed for 20 

2010.  We did have higher recreational harvest 21 

limits back in 2004 and 2005.  This is prior to 22 

finding out that it didn't look like we were going 23 

to rebuild in time; so, more restrictive quotas were 24 
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put in place in 2007 and 2008, and in 2009 and 2010 1 

we've seen increases in overall TALs, and that is 2 

reflected in the recreational harvest limits. 3 

   Last -- the next column over, 4 

recreational landings of summer flounder.  These are 5 

the projected values.  And the final column is the 6 

percentage of overage or underage relative to that 7 

target.  And the last three years, 2006 through 8 

2008, there have been a series of overages.  The 9 

average of those last three years is about 33 10 

percent. 11 

   For the 2010 management measures, a 12 

decision needs to be made as to whether coastwide or 13 

conservation equivalency will be used for 14 

management; and if conservation equivalency is 15 

identified as the management tool, then a non-16 

preferred coastwide measure and a precautionary 17 

default measure must be specified.  18 

   Our conservation equivalency methods 19 

are based on state-specific reductions using 1998 as 20 

a base year.  So, that's how we identify what the 21 

individual state specific targets would be. 22 

   Regional management is also a tool 23 

under conservation equivalency that's available.  24 
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Individual states that choose to form a region 1 

voluntarily would combine their individual state 2 

targets and then use that as their target for 3 

developing recreational measures.  4 

   A couple of tools we use, we use 5 

seasonal adjustments, we use possession limits and 6 

size limits.  The combination of possession and size 7 

effectiveness is provided in the reduction tables 8 

that we create that are also included in the memo. 9 

   The cumulative reductions of season 10 

and possession/size combinations are not directly 11 

additive.  Can't just add one to the other and come 12 

up with your total reduction.  There's an 13 

interactive effect.  You know, you don't get credit 14 

for increasing the minimum fish size at a time when 15 

you close the season. 16 

   So, we take that interaction into 17 

account when we calculate what that percent 18 

reduction might be. 19 

   So, assumptions for the 2010 analysis 20 

of management measures:  We assume effort and 21 

availability will be the same in 2010 as in 2009.  22 

That is an assumption that will be violated.  Effort 23 

changes from year to year; fish availability changes 24 
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from year to year; and this is one of the 1 

difficulties in crafting management measures, and 2 

one of the uncertainties.  It's just very difficult 3 

to predict what's going to happen in the next 4 

fishing year. 5 

   The other issue is that angler 6 

behavior is very difficult to predict.  It's 7 

difficult to identify all of the factors that drive 8 

why an individual angler might or might not take a 9 

fishing trip.  And angler behavior is fluid.  It 10 

changes in response to what the management measures 11 

actually are.   12 

   There may be tradeoffs in terms of 13 

effort.  You know, if seasons are adjusted in one 14 

fishery, it may affect another fishery.  And again, 15 

we don't have the information to predict what that 16 

behavior is going to be.  So, that's something that 17 

we assume is static and that we're going to get the 18 

results that we calculate on paper.  But in fact, we 19 

may not. 20 

   So, the staff recommendations for 21 

2010, I recommended coastwide management be used for 22 

that fishing year.  My basis for the recommendation 23 

was data considerations only.  I did not consider 24 
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distributive effects that might occur and effect 1 

individual states.  I did not consider socio or 2 

economic concerns, by region, basically, two 3 

factors:  One, the information is less precise at 4 

lower levels of stratification.  So, higher 5 

precision, higher sample sizes, higher number of 6 

intercepts at that coastwide level than when you 7 

disaggregate all of that information.   8 

   In addition, if coastwide measures 9 

were implemented, there's the potential to create a 10 

new base year or years, to better understand how the 11 

fishery is functioning now, rather than relying on 12 

the 1998 year as the base year. 13 

   So, as a coastwide measure, within 14 

the memo there's analysis that was done to evaluate 15 

what it would take to get all of the individual 16 

states with their individual measures on a common 17 

page.  So, I had to look at state-specific reduction 18 

tables. 19 

   And because of sample sizes this 20 

year, I had to use a coastwide -- I had to use a 21 

coastwide reduction table, which is a little 22 

different than what we've done to previous years, 23 

and then examine the state-specific seasonal 24 
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adjustments to get them all to a common place. 1 

   A 19 and a half inch total length 2 

minimum fish size, two-fish possession limit and May 3 

1 to September 30 open season is what I've 4 

recommended. 5 

   The 2010 target in numbers of fish 6 

using that 3.37 pounds per fish applied to 8.59 7 

million pound recreational harvest limit, gives you 8 

2.5 million fish.  9 

   The predicted landings under this set 10 

of management measures would be about 2 million 11 

fish.  Given the uncertainties in the imprecision of 12 

the MRFSS estimates that are used, the imprecision 13 

in the projected landings estimates that are also 14 

used in that analysis, the uncertainty that factors 15 

in the reduction tables, the seasonal adjustments, 16 

difficulty to predict angler behavior, assuming 17 

effort and availability is not going to be the same 18 

in the next year, and that there was an average 19 

overage for the last three years about 33 percent, 20 

that appeared to be a reasonable margin of error in 21 

terms of coming up with predicted landings relative 22 

to what those measures should be. 23 

   It's clear we should not be crafting 24 
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management measures to the last fish because of all 1 

those other caveats that go into the analysis of 2 

what the measures should be. 3 

   So, if conservation equivalency is 4 

used, then my next recommendation would be for 5 

regional conservation equivalency.  6 

   So, if conservation equivalency does 7 

go into place, the non-preferred coastwide staff 8 

recommended was the 19 and a half inch total length 9 

fish size, two-fish possession limit, open season 10 

May 1 to September 30.  Precautionary default 11 

measure also needs to be identified and the staff 12 

recommendation was for 21 and a half inch minimum 13 

fish size and then the same possession limit and 14 

open season as the non-preferred coastwide.  15 

   The basis for that 21 and a half inch 16 

fish is the minimum sizes that are in place in Rhode 17 

Island and New York at this point, those are 21 18 

inches.  The precautionary default, the way the plan 19 

reads, it needs to achieve the highest reduction 20 

that any individual state is required, which would 21 

be New Jersey with 14 percent, but on a coastwide 22 

basis.   23 

   So, we reduced the coastwide target 24 
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by 14 percent and then crafted management measures. 1 

 Those may actually be more appealing than what 2 

individual states could even do under liberalizing 3 

the measures next year.  Therefore, I added a half-4 

inch to the Rhode Island and to the New York minimum 5 

size to get you to 21 and a half inches, and then a 6 

common possession limit and season.  That seemed 7 

reasonable and it seemed unlikely that any state 8 

would want to implement that measure. 9 

   So, the Monitoring Committee reviewed 10 

the staff memo on November 18th.  They recommended 11 

conservation equivalency for management for fishing 12 

year 2010.  They did note the pros and cons  13 

associated with either the coastwide or conservation 14 

equivalency approaches.  They had difficulty -- just 15 

as they did last year, they highlighted the issues 16 

with crafting a base year, data issues, and 17 

precision of data that may be improved with 18 

coastwide measures.  But they also considered the 19 

conservation equivalency if you look to performance, 20 

may have performed a little bit better over the 21 

recent few years, and it does provide a good deal of 22 

flexibility.  23 

   So, there were a lot of -- there was 24 
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a lot of discussion there.  That's highlighted in 1 

the summaries that are behind that briefing book 2 

tab. 3 

   In addition, one other thing that was 4 

interesting that they discussed was the idea of 5 

keeping management measures static for a few years. 6 

 And we discussed ACLs and AMs a little bit and how 7 

if ABCs and ACLS are set on a multi-year basis, that 8 

may be something to think about in the future.  So, 9 

when we talk about AMs tomorrow, that may come up. 10 

   They concurred with the staff 11 

recommendations for the non-preferred coastwide and 12 

precautionary default measures.   13 

   They did, however, state that the 14 

technical proposals that individual states submit to 15 

ASMFC should include an evaluation of their state's 16 

performance and their state's management measures 17 

effectiveness.  18 

   They discussed how different measures 19 

perform differently in individual states and that it 20 

would be appropriate for them to go back and 21 

identify what their most effective management tools 22 

were for the recreational fishery, and then bring 23 

those forward in their technical proposals. 24 
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   So, again, the non-preferred 1 

coastwide measure and precautionary default, these 2 

are the same as the staff recommended.  3 

   The Advisory Panel met right after 4 

the Monitoring Committee meeting.  They came to 5 

consensus on a series of issues with respect to 6 

summer flounder.  The first was they lack confidence 7 

in the MRFSS estimates.  The best way I could 8 

highlight this is general data concerns, and you can 9 

read through those Advisory Panel meeting summaries 10 

to get a better handle on their perspective.  11 

   They also raised concerns that have 12 

been raised for the last two years and they felt 13 

were not addressed and should be. 14 

   Conservation engineering in the 15 

recreational fishery, they thought this is something 16 

that should be considered and mandated, and this 17 

included the use of English wide gap or circle hooks 18 

in the summer flounder fishery.   19 

   They also had concerns about 20 

noncompliance rates and felt that individual states 21 

and managers should examine their fine structures 22 

and consider additional funds for enforcement, if 23 

possible. 24 
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   In addition, there was a majority 1 

consensus with a minority opinion.  I'm not sure if 2 

you can have consensus if you have a minority, but 3 

we'll call it that for now. 4 

   The majority were in favor of 5 

conservation equivalency.  They felt that it gave 6 

the states the flexibility they needed and the 7 

ability to manage at these lower levels and meet the 8 

needs of their individual fishing groups.  9 

   In addition, they highlighted that 10 

this may lend itself to future management options, 11 

which may include catch shares, which could be used 12 

on that lower level of implementation.  13 

   They also felt that it would be a 14 

large adjustment to the minimum fish size for many 15 

states if coastwide measures were used. 16 

   The minority opinion that was put 17 

forward was for coastwide.  The reasons were the 18 

same reasons as staff put forward:  More robust 19 

data, improved data precision, and also to create a 20 

new baseline year or years so that we could move 21 

away from the use of 1998 as the base year for 22 

setting up recreational harvest targets for the 23 

individual states.  24 
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   In addition at the meeting, an 1 

individual advisor requested staff examine the 2 

coastwide measure, which was that 19 and a half inch 3 

May 1 to September 30 season.  But instead of just 4 

at a two-fish possession limit, they asked I also 5 

examine a three and four fish possession limit and 6 

figure out what that would mean to predicted 7 

landings.  8 

   It would have less than one percent 9 

impact on predicted landings, based on the 10 

information I had available, if you went to three 11 

fish.  The effect would be about the same at four 12 

fish.  A very small effect from that additional 13 

fish.  14 

   However, I do want to highlight when 15 

you're dealing with possession limits, one important 16 

point.  It's highly dependent on availability.  So, 17 

in terms of going from say two fish to a four-fish 18 

possession limit, if there aren't a lot of fish 19 

available to be caught, most of the anglers may only 20 

be catching one or two fish.  But if there is a 21 

change in availability, there's the potential for 22 

landings to go anywhere from what you have then to 23 

potentially doubling if everyone caught that higher 24 
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possession limit.  1 

   So, it's something to be aware of, as 2 

well as anglers may fish longer to catch that higher 3 

possession limit.  So, when you look at this 4 

information, I think you have to look at it 5 

holistically.  This is what the numbers say.  It 6 

suggests that you're probably not going to break the 7 

bank in terms of going over that harvest target.  8 

But that one percent may slightly underestimate what 9 

that impact might be. 10 

   So, other Advisory Panel consensus 11 

recommendations:  They're frustrated with the 12 

limited number of management tools available.  They 13 

were frustrated that we only have three options: 14 

size, season and possession limit for management, 15 

and that we really need to have discussions about 16 

other types of management tools, ways to manage  17 

these fisheries in the long term. 18 

   They also highlighted the fact that 19 

the postponed Amendment 15, which I've called the 20 

kitchen sink amendment, it pretty much had 21 

everything in it; it should be revisited as soon as 22 

possible.  I just put up there it now might be 23 

Amendment 17 because SBRM took up Number 15, which 24 
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we hadn't realized when we called 15 15, and the 1 

omnibus amendment is going to be Amendment 16 in the 2 

queue.  So, maybe we should start referring to this 3 

as Amendment 17 from hereon out when we talk about 4 

the kitchen sink amendment.  5 

   So, they felt that it was something 6 

that should be revisited once the omnibus ACL/AM 7 

actions were completed. 8 

   So, 2010 management measures, the 9 

same questions we address each year:  coastwide 10 

conservation equivalency.  If you decide 11 

conservation equivalency, we need two other actions 12 

to follow up.  And that's it for me. 13 

   CHAIRMAN JACK TRAVELSTEAD:  Good 14 

morning.  Are there questions of Jessica?  Pete.  15 

   PETER HIMCHAK:  Thank you, Mr. 16 

Chairman.  Not a question, but just a follow-up on 17 

the significance of the WAVE 5 data for New Jersey 18 

as compared to the projection, is that in 2009 we 19 

lost Labor Day weekend.  So, we had to give up 20 

either Memorial Day weekend or Labor Day weekend in 21 

2009.  So, the projection could conceivably -- 22 

without losing those three prime days, the 23 

projection could be an overestimate.  That's all I 24 
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wanted to say. 1 

   CHAIRMAN JACK TRAVELSTEAD:  Jim 2 

Gilmore.  3 

   JIM GILMORE:  Thank you, Mr. 4 

Chairman.  I'll preface this by saying I completely 5 

agree that we need to get a new baseline year.  It's 6 

11 years old and if we don't go back to coastwide at 7 

some point, we're going to be back and having 8 

problems again.  9 

   I mean, it's very good news that 10 

we've had an increase.  However, when I was 11 

reviewing the documents -- and you had highlighted 12 

it, Jessica -- was that there was an opinion from 13 

the advisors to stay with conservation equivalency 14 

because it gave us flexibility in management at a 15 

lower level.  16 

   Was there any indication of when we 17 

would get to the level where we think we could go 18 

back to coastwide because -- you know, we're going 19 

to --  it would be a different story if we're 20 

looking at maybe doing it for one more year and 21 

going back to it, but I'm sure the advisors didn't 22 

come up with it, but do you have any sense of when 23 

that level would be reached where it would make 24 
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sense to go to coastwide so we wouldn't need to have 1 

as much flexibility?  2 

   JESSICA COAKLEY:  I'm not sure quite 3 

how to answer that.  I guess what you're -- the 4 

stock is supposed to be rebuilt by January 2010.  5 

I'm sure once the stock is rebuilt, we'll be 6 

entering sort of a new regime in terms -- you would 7 

hope, in terms of management stability, in terms of 8 

setting quotas and (inaudible) around BMSY.  9 

   But what that would mean to 10 

recreational management measures, I can't say or 11 

predict. 12 

   CHAIRMAN JACK TRAVELSTEAD:  Pres.  13 

   PRESTON PATE:  Jessica, in a couple 14 

of points in your presentation, you highlighted the 15 

importance of availability of fish as a determining 16 

factor of risk. 17 

   What's the relative year -- relative 18 

strength of the year class that's moving into the 19 

fishery in 2010?  And does that have -- if it's a 20 

strong year class, it would appear to me to have the 21 

potential of increasing the availability of fish and 22 

therefore increasing the risk associated with 23 

staying within the targets that have been 24 
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identified.  1 

   JESSICA COAKLEY:  Yeah, Mark 2 

Terceiro, who's one of our Monitoring Committee 3 

members, had provided some information.  It's on 4 

Page 5 in the staff memo, the second full paragraph 5 

down. 6 

   But basically, he had examined recent 7 

year classes.  It appears that the year class that's 8 

going to be moving into the fishery in 2010 is not a 9 

very large year class.  And so, basically, quoting 10 

Mark here:  If the recreational minimum fish size is 11 

set at 18 and a half, 19 inches, it's reasonable to 12 

expect significant discards from the large 2008 year 13 

class, which is a very strong year class, that we 14 

would expect might move into the fishery in 2011 and 15 

2012. 16 

   So, it doesn't appear we have really 17 

strong year classes moving in.  One thing that the 18 

Monitoring Committee did discuss that I think people 19 

need to think about when -- if states craft 20 

individual management measures, if there are weak 21 

year classes, you could go through the steps of 22 

liberalizing your management measures at this point, 23 

but then when that 2008 moves in in 2011, or 24 
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potentially 2012, availability could go way up, and 1 

that could be setting measures up to result in 2 

substantial overages when those fish become 3 

available.  4 

   So, that was one of the things that 5 

the Monitoring Committee did discuss; but for 2010, 6 

it doesn't appear there are real strong year classes 7 

moving in.  But it depends.  There is local 8 

availability events that occur up and down the 9 

coast.  It isn't -- you know, uniform, the way 10 

availability happens. 11 

   CHAIRMAN JACK TRAVELSTEAD:  Red.  12 

   RED MUNDEN:  Thank you, Mr. Chairman. 13 

 Jessica, and you may have touched on this in your 14 

overview, but I don't recall you mentioning whether 15 

or not the Monitoring Committee discussed last 16 

year's requirement that states that have to reduce 17 

the summer flounder harvest achieve at least one 18 

half of that reduction be through a closed season. 19 

   Was there any discussion at the 20 

Monitoring Committee level of that requirement for 21 

last year? 22 

   JESSICA COAKLEY:  Well, the 23 

Monitoring Committee didn't -- I don't recall them 24 
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explicitly talking about that 50 percent requirement 1 

from last year.  They had a more general discussion 2 

about how technical proposals should be crafted, and 3 

I think that those ideas are enveloped in the -- 4 

their recommendation that states evaluate their past 5 

performance and management performance and look at 6 

how they've done over the last few years and what 7 

measures were most effective.  8 

   RED MUNDEN:  Mr. Chairman, when you 9 

are ready for a motion, I have a motion on behalf of 10 

both the Council and the Commission I'd like to 11 

make. 12 

   CHAIRMAN JACK TRAVELSTEAD:  We've got 13 

a few people with some more questions; but I'll come 14 

back to you, Red.  Tom.  15 

   TOM FOTE:  Jessica, could you put up 16 

the size limits for the individual states?   17 

   When we do the calculation on the 18 

overages of each individual state, do we take into 19 

consideration the MRFSS data for that state?  I 20 

mean, could you use the three -- what is it, 3.6 21 

pounds?  Something like that.  22 

   JESSICA COAKLEY:  3.37 pounds per 23 

fish.  24 
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   TOM FOTE:  37.  And the states that  1 

-- like Maryland, who have the smaller size limit, 2 

or one of the states like Delaware, could the size 3 

limits be smaller than less poundage when we convert 4 

to fish, or you do it just on a coastwide when you 5 

look at the overages for those states?  I mean, 6 

basic calculate for a state -- you find out -- 7 

because that's available through MRFSS, and you 8 

actually look at the catch of that state and if the 9 

average weight is below that, then it means it would 10 

be less overage than -- do you understand what I'm 11 

asking?  12 

   JESSICA COAKLEY:  I think I 13 

understand what you're asking.  When I take the 14 

individual -- the numbers of fish, I compare the 15 

numbers of fish that are projected to be landed, we 16 

get that right out of MRFSS.  There is no conversion 17 

that goes into that. 18 

   However, for the calculation of the 19 

harvest targets, and what we need to adjust are 20 

measures to -- we do take that 8.59 pounds and apply 21 

it the 3.37 pounds per fish and then allocate, based 22 

on that 1998 base year, those numbers to each 23 

individual state.  24 
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   TOM FOTE:  What I'm saying is when 1 

you do an overage, you should actually look at what 2 

the states actually caught, the size limit of the 3 

fish landed, so we have the poundage because that's 4 

available with the MRFSS data, and basically 5 

calculate because it might not be -- Toni's shaking 6 

her head no, so -- because if you're looking -- you 7 

do the intercepts in the states, so you're measuring 8 

the fish and you have the size of the fish.  9 

   TONI KERNS:  Tom, then we would have 10 

to parse out the data even more individually for 11 

each of the states, because when we give each state 12 

their target, we base that off of the average weight 13 

over the coast. 14 

   Otherwise, we would -- because we 15 

never look at the individual state's average weight 16 

and then parse out those.  We look at it as the 17 

complete average on the coastwide.  And then if you 18 

did, then your numbers wouldn't add up, otherwise. 19 

   TOM FOTE:  I'm just looking at, like 20 

North Carolina, not saying it ever went over, but it 21 

had a 14-inch size limit and so they had a lot of 22 

smaller fish.  If they went over one year, that 23 

would be on a lot smaller fish, and so we should -- 24 
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since the data is available, we should look at that 1 

data and make sure that it doesn't skew the whole 2 

number system available.  Because basically if North 3 

Carolina goes over with a number of fish at 14 4 

inches, we should be looking at exactly what's 5 

caught in that state to see.  6 

   Just an example.  I'm just looking at 7 

it like that.  8 

   CHAIRMAN JACK TRAVELSTEAD:  Red.  9 

   RED MUNDEN:  To that point, Mr. 10 

Chairman, and for the record, the North Carolina 11 

size limit in the Atlantic ocean last year was 15.5. 12 

 The 14-inch size limit is for the internal coastal 13 

waters where we have very, very few summer flounder, 14 

preponderance of southern flounder.   15 

   TOM FOTE:  Jack, to that point, I'm 16 

still talking about a 15 and a half inch size limit, 17 

which is a lot smaller fish than would be available 18 

if New York went over the 21 and a half inch size 19 

limit.  And maybe we should look at that 20 

specifically when there's a big overage in a state 21 

and the size limits are a lot smaller than other 22 

states, we should take that into consideration.   23 

   Or when we look at the compliance 24 
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reports and a lot of small fish are basically being 1 

caught, that pushes the numbers over, even though 2 

the fish that are legally caught, it still basically 3 

effects what the size limit of that state is.  4 

   CHAIRMAN JACK TRAVELSTEAD:   Was 5 

there another hand on this -- yes, sir.   6 

   GIL EWING:  Thank you, Mr. Chairman. 7 

 Excuse me.  What is the coastwide average length; 8 

do you know?  You have a coastwide average poundage. 9 

 My question is what is the coastwide average 10 

length? 11 

   JESSICA COAKLEY:  I don't have that 12 

available to me right now.  I mean, we do have 13 

information, length composition we get from the 14 

intercept information from MRFSS, where they measure 15 

-- I think it's somewhere around 2,000 fish for the 16 

coast.  So, we do have that length information 17 

available, but I don't have it handy.  18 

   GIL EWING:  To me, that would be 19 

rather important to know if we -- if we're going to 20 

come up with an average length, we need -- or 21 

poundage, we need to know what that average length 22 

would be. 23 

   When you take a difference between 15 24 
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and a half inches in North Carolina all the way up 1 

to 21 inches, it's going to have quite a difference 2 

in poundage, and so I think that we should know the 3 

average length for that fish.  4 

   You've mentioned that New Jersey 5 

could possibly get credit for what was projected for 6 

WAVE 5 when the new figures come out; is that 7 

correct?  Am I correct in that assumption?    8 

   JESSICA COAKLEY:  Well, basically 9 

what I've shown here for both New Jersey and for 10 

Maryland, the number in their 2009 projected 11 

landings column is only the WAVE 1 through 4 12 

information, because they were only open a couple of 13 

additional days --   14 

   GIL EWING:  Right.  15 

   JESSICA COAKLEY:  -- in WAVE 5.  So, 16 

if we do conservation equivalency, Toni Kerns will 17 

take the WAVE 5 information and do another 18 

projection that will be more representative, I 19 

think, of what New Jersey and Maryland landed.  20 

   GIL EWING:  Okay.  I just have -- 21 

just two more small, quick questions, if I may. 22 

   What is the rate of mortality for 23 

recreational fishing?  Do you have that?  On the  24 
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release?  On the release, I'm sorry.  1 

   JESSICA COAKLEY:  Yeah, the release 2 

mortality we use is ten percent -- the discard 3 

mortality, excuse me. 4 

   GIL EWING:  Yes, okay.   5 

   JESSICA COAKLEY:  And one other thing 6 

that just dawned on me -- (high-pitched feedback 7 

noise) -- I hope that's not me.   8 

   We can with that individual weight, 9 

there are length/weight conversions available for 10 

summer flounder.  11 

   In fact, I think the Center has one 12 

on their website, where you can do quick conversions 13 

based on the information they have go from length to 14 

wait.  15 

   And then I just realized that I said 16 

summer flounder was to be rebuilt by 2010; it's 17 

2013, just cleaning that up for the record.  You 18 

know, it doesn't have to be done by January 1.  Slip 19 

of the tongue. 20 

   GIL EWING:  The other thing that I 21 

was considering when I asked that was right now we 22 

have -- the reason I was trying to find that out, 23 

obviously the coastwide length average is less than 24 
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21 and a half inches, because right now we -- as far 1 

as I know, we do not have any states --   2 

   New York, is yours 21?  3 

   UNIDENTIFIED:  21. 4 

   GIL EWING:  21.  We do not have any 5 

states that are 21 and a half inches.  So, that 6 

would lead me to the conclusion that there are no 7 

states with a catch length of 21 and a half inches. 8 

   Stating that, our release percentage 9 

is 92 percent.  We're releasing 92 percent of the 10 

fish that we're catching at a length less than 21 11 

and a half.  The mortality is ten percent of that, 12 

which says that we're killing almost twice as many 13 

fish as we are keeping.  That doesn't seem like a 14 

good way to manage a resource.  I think we need to 15 

find some other way of doing it, and I look up here 16 

and I don't know what that answer is, but have you 17 

given anything else consideration?  And thank you. 18 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 19 

you.  Dave Pierce.  20 

   DAVID PIERCE:  Well, I think all the 21 

discussion that preceded my asking this question 22 

almost answers the question, but I'll highlight this 23 

particular point because I think it's significant 24 
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and it related to the table, Table 1, showing the 1 

catch and landings and the fact that we did release 2 

92 percent, which is the all-time historic high 3 

since 1981. 4 

   So, my first thought was that because 5 

of this high percent release that perhaps the 6 

Monitoring Committee should have recommended a 7 

shorter season and a lower minimum size. 8 

   Let me ask that as a question.  Why 9 

didn't the Monitoring Committee recommend a shorter 10 

season and a lower minimum size to reduce the number 11 

of fish that would have to be released, and also to 12 

get us a little bit closer to the commercial minimum 13 

size of 14? 14 

   Right now, we have that rather 15 

dramatic difference between the two users.  So, why 16 

wasn't that an option considered by the Monitoring 17 

Committee and by you, Jessica?  18 

   JESSICA COAKLEY:  Well, the 19 

Monitoring Committee had recommended conservation 20 

equivalency, so I believe when they did that they 21 

were looking towards states to come up with what was 22 

going to make the most sense for their individual 23 

measures.  24 
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   In terms of what staff analyzed for a 1 

non-preferred coastwide and precautionary default, I 2 

went by what has been used in the past years.  Last 3 

year, the non-preferred had a May 1 to September 30 4 

season.  The precautionary default had a July 4 to 5 

September 7 season.   6 

   Based on indications that I've gotten 7 

from other fishermen, Council members, people seem 8 

to like the longer season, like to be able to fish 9 

in the spring and fish across through Labor Day; so, 10 

I looked to develop measures that would provide as 11 

much of a season as possible.  So, that was the 12 

basis for why I crafted it that way.  13 

   DAVID PIERCE:  Okay.  Were you also 14 

influenced by the fact that you just said that there 15 

was only a ten percent assumed mortality of those 16 

fish released; therefore, this huge amount of fish 17 

that is released in 2009, 23 million fish 18 

approximately were released, with about 2.3 million 19 

dying; did that ten percent influence your decision 20 

to move forward with that recommendation?  21 

   We're not talking about 50 percent 22 

mortality or 80 percent; we're talking only about 23 

ten percent.  24 
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   JESSICA COAKLEY:  I wouldn't -- I'd 1 

say no, it didn't directly factor into my selection 2 

of minimum size or possession limit.  3 

   CHAIRMAN JACK TRAVELSTEAD:  Vince, on 4 

that point?  5 

   VINCE O'SHEA:  Yes, Mr. Chairman.  I 6 

was wondering, in Jessica's response, Dr. Terceiro 7 

on that Page 5 said that there's 40 percent stronger 8 

year class in 2008, and that year class is going to 9 

recruit into the fishery at 15/16 inch fish in 2010, 10 

in the beginning part of the season and then ever 11 

larger fish at the end of the season.  40 percent 12 

higher than the average recruitment would seem to be 13 

a pretty strong year class.  So, was that considered 14 

in your answer to Dr. Pierce?  15 

   JESSICA COAKLEY:  All right.  Now I 16 

have a little bit better idea of where this is 17 

going.  Or was going, in terms of the line of 18 

questioning. 19 

   Well, in terms of -- it was taken 20 

into consideration in the back of my mind as I 21 

crafted these measures, but I also was looking to 22 

put some substantial -- an analysis buffer into 23 

place in order to offset the -- what the 24 
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effectiveness of the management measures might be 1 

versus what the actual observed landings are going 2 

to be, versus what we're actually predicting. 3 

   So, that was why I ended up at the 19 4 

and a half inch as opposed to either the 18 and a 5 

half or 19 inch, which is what Mark Terceiro had 6 

mentioned in his -- in his -- the analysis that he 7 

provided to the Monitoring Committee.  8 

   I don't think -- you know, the way 9 

Mark put this forward, he was just suggesting that 10 

something around that ball park might be reasonable; 11 

although that '08 year class is going to start to 12 

move into the fishery.  13 

   So, it did play into my mind that 14 

way; but again, I was trying to build -- build an 15 

analysis buffer given that uncertainty. 16 

   VINCE O'SHEA:  Thank you, Mr. 17 

Chairman.  18 

   CHAIRMAN JACK TRAVELSTEAD:  Pat 19 

Augustine.  20 

   PAT AUGUSTINE:  Thank you, Mr. 21 

Chairman.  So far it's a very interesting direction 22 

we've been going with this.  Jim Gilmore suggested 23 

we ask a question, when are we going to look at some 24 
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other way of establishing a new baseline.  And you 1 

had the right answer:  we don't know.  But it just 2 

seems to me we keep going down this path of 3 

conservation equivalency and every year a group of 4 

states has continued to go over.  This year, three, 5 

and maybe not as much as they're listed on Page 13 6 

in a particular section. 7 

   But it just seems to me that either 8 

we have to go back and start looking at another 9 

approach as we've tried to look at in the last four 10 

or five years.  Amendment 15 started simple, 11 

originally.  It got very complicated, had a few 12 

items on and ended up with 28; finally, it died for 13 

lack of weight of no specific recommendation to fix 14 

the fishery management plan.  15 

   Did the AP suggest anything other 16 

than looking at Amendment 15 and what might be 17 

included in it?  Part of question one.  The second 18 

would be you noted the word regional on one of your 19 

presentations, coastwide, conservation equivalency 20 

or regional.  And I wonder what you were referring 21 

to there.  22 

   So, if you could address those, I'd 23 

appreciate it.  And then another question after 24 
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that.  Thank you.  1 

   JESSICA COAKLEY:  Well, first of all, 2 

when I referred to regional management, I meant the 3 

regional conservation equivalency that this Council 4 

put into place under Framework 6.  It's voluntary.  5 

A number of states can basically join together, 6 

combine their harvest targets, and then craft 7 

management measures that are identical for all of 8 

those states that would achieve that combined target 9 

for the next fishing year. 10 

   So, when I spoke to regional as sort 11 

of the next step from conservation equivalency, then 12 

the next step of sort of disaggregation in terms of 13 

structuring the management measures, coastwide, 14 

regional and then state-by-state. 15 

   In terms of other things that the 16 

advisors talked about for Amendment 15, one of the 17 

things that they did highlight -- and I'm trying to 18 

remember if it was under just summer flounder -- 19 

under summer flounder or also under sea bass and 20 

scup, as well, was the party/charter fleet.  In 21 

particular, the idea of sector allocations for that 22 

group, giving them more flexibility for management 23 

for that mode.  And that was one of the things they 24 
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talked about.  1 

   But again, I'm trying to recall if it 2 

was under this species or under the other two.  Do 3 

you recall, Toni, if there were any other issues 4 

that they highlighted about 15?  She says no.  5 

   PAT AUGUSTINE:  Thank you for that, 6 

Mr. Chairman.  As most of you recall, and some of 7 

the former Council members had presented the 8 

possibility of sectoring out party boat/charter boat 9 

as a sector by itself; and that was a part of 10 

Amendment -- I'll call it 13, I guess -- 12 or 13.  11 

And eventually that got kicked out like several 12 

other of those.  13 

   And I'm wondering if we're thinking 14 

before this meeting is over about developing another 15 

amendment, now 17, we should take a doggone hard 16 

look at going back at that original list of 28 items 17 

that blossomed out to 28 and see if there's anything 18 

in there that's really worth chasing other than 19 

spending staff time in developing another method for 20 

identifying a new baseline. 21 

   It's obvious this approach for some 22 

states has worked, when we go with conservation 23 

equivalencies.  And others, it has not. 24 
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   Along with what Mr. Fote had 1 

indicated, it seems to me also that if we take an 2 

average weight, whatever that number, 3.3, 3.7, 3 

whatever it happens to be, and go across the board 4 

with all minimum sizes for various states -- case in 5 

point, North Carolina, 15 or 15 and a half inches -- 6 

their average fish really does not weigh 3.3.  It 7 

would seem as though some analysis should be 8 

completed or checked into to see if over the last 9 

five or six or seven years, where they've had a size 10 

of 14, 15 or whatever it happens to be, what the 11 

average weight of those fish were and then calculate 12 

that based on the actual weight of those fish, 13 

versus -- as it was pointed out by Mr. Fote, you 14 

would have a different total weight of pounds being 15 

converted. 16 

   In the case of New York, well, we had 17 

21-inch fish, so we know most of those fish are good 18 

3.3, if not more, and in that case, needless to say, 19 

our quota of 17 percent, the number of fish that you 20 

can harvest is significantly less.  So, it seems the 21 

outcome might be a lot different.   22 

   And then one of the thoughts outside 23 

the box is when are we going to get back to the fact 24 
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that we have X number of fish that we're asking to 1 

be caught.  Part of one of the amendments we worked 2 

on was how do we come up and just set a number of 3 

fish for either recreational party boat or charter 4 

boat people to catch, as opposed to locking us into 5 

a poundage converted back to number of fish?  6 

   Case in point would be to lock in the 7 

three fish, whatever the average weight is, that's 8 

what it is.  And you're fishing for fish and not 9 

pounds.  I know that's rather simplistic.  It was 10 

put forward by several of our ex-Council members and 11 

it never gets any traction because we're locked into 12 

this conversion of pounds for fish.  13 

   So, those are my thoughts, Mr. 14 

Chairman.  Thank you.  15 

   CHAIRMAN JACK TRAVELSTEAD:  Any 16 

further questions?  Dave.  17 

   DAVID SIMPSON:  Yeah, thank you, Mr. 18 

Chair.   19 

   Jessica, how did the Monitoring 20 

Committee deal with -- you know, the prospect of 21 

accountability measures in the recreational fishery, 22 

the fact that we are now discarding more fish than 23 

we're landing, we're going to be held accountable 24 
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for that?  How do we -- how do we approach in the 1 

future looking at things like minimum size that -- 2 

you know, the creep of which has resulted in this 92 3 

percent release rate.   4 

   And if we're going to be responsible 5 

for those mortalities -- you know, deriving some 6 

yield from it, I think it just begs for a 7 

revisitation of the concept of a slot limit, which 8 

would allow one fish of something closer to the 9 

commercial minimum size, say 16 inches, 15 and a 10 

half is what currently is the minimum on the coast, 11 

but one fish above some minimum size and another 12 

fish -- you know, above a larger size, some kind of 13 

strategy like that that will derive more yield for 14 

states, since we're going to be responsible for it. 15 

 And in fact, as we've discussed many times, shift 16 

some of the mortality from females to males, which 17 

are largely unexploited by the recreational fishery. 18 

   So, the question in all that was how 19 

did the Monitoring Committee cope with, deal with, 20 

address, Ams?  21 

   JESSICA COAKLEY:  Well, actually, the 22 

Monitoring Committee we just sort of touched on the 23 

surface of the AM issue.  The group -- staff let 24 
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them know that those discussions were going to be 1 

happening at this Council meeting, to talk about 2 

AMs, including recreational AMs.  And they did feel 3 

that there needed to be discussion about how the 4 

process was going to work, how the data was going to 5 

be used, and this annual catch limit process, and 6 

how it would fit together with those AMs in terms of 7 

what we have available to us and what we can do with 8 

it in terms of accountability measures.   9 

   And that also linked up, as I 10 

mentioned in my talk, where they talked about sort 11 

of this multi-year management if -- you know, ABCs 12 

and ACLs are being set for say three years, multi-13 

year specs, because the feedback that we've been 14 

getting from the Center is that we may -- you know, 15 

we may not be getting assessment updates every year. 16 

 So, we may be getting -- you know, benchmarks every 17 

two, three years; so, we may be setting these things 18 

for multiple years.  19 

   It might make sense then to set 20 

static management measures for the next few years.  21 

And what it would do by holding that piece constant, 22 

may give you more information about what some of the 23 

other moving parts are doing in terms of how that 24 
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fishery responds to -- you know, availability or -- 1 

you know, effort or all those other swings that 2 

might -- things that might change in there.    3 

   So, they did touch on the surface of 4 

that, but I don't think they have definitive 5 

answers, just like the Council probably doesn't 6 

right now either. 7 

   CHAIRMAN JACK TRAVELSTEAD:  Other 8 

questions?   9 

 (No response audible.) 10 

   CHAIRMAN JACK TRAVELSTEAD:  Red, I'm 11 

going to bring it back to you.  You had a motion for 12 

consideration.  13 

   RED MUNDEN:  Yes, thank you, Mr. 14 

Chairman.  After reviewing Table 7 behind the staff 15 

report, the only three states that exceeded their 16 

target for 2009 -- projected to have exceeded their 17 

target, States being New Jersey, Delaware and 18 

Maryland -- and New Jersey and Delaware are just 19 

over slightly. 20 

   So, I feel like that conservation 21 

equivalency is working.  It's taken a lot of effort 22 

on the part of all the states.  And with that in 23 

mind, Mr. Chairman, I would move the Monitoring 24 
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Committee recommendation for conservation 1 

equivalency.  And I've asked Jan to put a very 2 

detailed motion on the board that captures the 3 

entire recommendation -- all recommendations from 4 

the Monitoring Committee.   5 

   And when Jan has a chance to put that 6 

up, Mr. Chairman, we can discuss that.  And that 7 

motion is for both the Commission and the Council. 8 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  9 

We're going to wait until we have that motion on the 10 

screen before we ask for a second. 11 

 (Pause.) 12 

   CHAIRMAN JACK TRAVELSTEAD:  Red, 13 

could you read your motion, please?  14 

   RED MUNDEN:  The motion -- the motion 15 

on the board is to move the conservation equivalency 16 

be used for management of the 2010 summer flounder 17 

recreational fishery in conjunction with the non-18 

preferred coastwide measures of a 19.5 inch total 19 

length minimum size, two fish possession limit and 20 

coastwide season from May 1 to September 30th, 2010. 21 

 And a precautionary limit -- let's see.  And a 22 

precautionary default measure of a 21.5 inch total 23 

length minimum size, two fish possession limit and 24 
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coastwide season from May 1 to September 30th, 2010. 1 

   It is further moved that technical 2 

proposals submitted by the states under the ASMFC 3 

process should provide an explanation of past 4 

management history as identified by the Summer 5 

Flounder Monitoring Committee meeting memo dated 6 

November 18th, 2009.  That is my motion, Mr. 7 

Chairman. 8 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 9 

you.  Is there a second on behalf of ASMFC and the 10 

Council?  Tom for ASMFC.  Tom Fote for ASMFC.  Pete 11 

Himchak for the Council.  Discussion on the motion? 12 

 Rick.  13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  14 

Thank you, Jack.  I would just point out for the 15 

benefit of our new Council members that when we go 16 

through this process of establishing conservation 17 

equivalency together with the Commission, the 18 

Council's not able to require conditions associated 19 

with that, but we do make recommendations.  20 

   And I just point that out because it 21 

does raise the importance of making conservation 22 

equivalency effective when it goes into practice.  23 

We do look to the Commission through its technical 24 
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process and ultimately Board approval of final 1 

actions, to follow that process through and ensure 2 

the accountability there.  3 

   But what we're trying to achieve or 4 

what's essential if we do this is that management 5 

uncertainty is accounted for, and I think that's 6 

what Red's tried to capture by pointing out the 7 

details that were in the Monitoring Committee's 8 

memo.  But when it leaves our hands, we're not able 9 

to follow it all the way through the process, and we 10 

look to our partners at the Commission to do that. 11 

   CHAIRMAN JACK TRAVELSTEAD:  Peter.  12 

   PETER DEFUR:  Thank you, Mr. 13 

Chairman.  There was a request in the back of the 14 

materials -- the briefing materials about extending 15 

the season to include the October holiday.  Does it 16 

do anything to shift the season to May 15th and 17 

October 15th instead of May 1 and September 30th? 18 

   And I don't know whether Jessica's 19 

thought about that; because I know what you wind up 20 

with is additional fishing pressure at the end of 21 

the season, because you're going to wind up with 22 

that extra holiday weekend.  23 

   JESSICA COAKLEY:  Yeah, the email 24 
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that was received from Don Dwarzac --  1 

   PETER DEFUR:   Right.  2 

   JESSICA COAKLEY:  -- speaks 3 

specifically to New Jersey and to their fishing 4 

season.  So, it's something that New Jersey could 5 

take into consideration if conservation equivalency 6 

goes into place when they craft their technical 7 

proposal -- 8 

   PETER DEFUR:  Right.  9 

   JESSICA COAKLEY:  -- for their 10 

specific seasons.  11 

   PETER DEFUR:  Right.  But I was 12 

wondering about what a shift would do in the 13 

coastwide season and the precautionary.  Is that 14 

going to upset the market basket, so to speak?   15 

   JESSICA COAKLEY:  Well, it -- 16 

   PETER DEFUR:  If it shifts it by two 17 

weeks from May 15th to October 15th --  18 

   JESSICA COAKLEY:  It would be --  19 

   PETER DEFUR:  -- by altering the 20 

fishing pressure? 21 

   JESSICA COAKLEY:  -- an additional 11 22 

days and I'd have to take a look at the seasonal -- 23 

   PETER DEFUR:  No, but I mean take 24 
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them off the front.  Start later and end later. 1 

 (Pause.)  2 

   JESSICA COAKLEY:  Peter, extending it 3 

by 11 days would have a different effect on each 4 

individual state, and the way the analysis for 5 

coastwide measures are done, I have to adjust every 6 

single state's season and figure out what their 7 

reduction in landings would be.  It's pretty time-8 

consuming.  And then I'd have to figure out what the 9 

interaction between that is and their size 10 

possession limit.  So, it's not something that I'm 11 

prepared to evaluate right now. 12 

   PETER DEFUR:  Okay.  And -- but I 13 

wasn't asking about extending it 11 days.  I was 14 

talking about starting it later as well as ending it 15 

later, but I understand your point.  That's fine.  16 

Thank you.  17 

   CHAIRMAN JACK TRAVELSTEAD:  Pete. 18 

   PETER HIMCHAK:  Yes, thank you, Mr. 19 

Chairman.  To that point, I mean the concept of 20 

extending our season to October is -- we would have 21 

to severely raise our minimum size limit and 22 

decrease our possession limit.  It's not feasible.  23 

And the front end is pretty much what's more 24 
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preferable than the back end. 1 

   So, when we came into a discussion of 2 

well, are we giving up Memorial Day weekend or Labor 3 

Day weekend, which hurts less, so ... 4 

   CHAIRMAN JACK TRAVELSTEAD:  Mark. 5 

   MARK GIBSON:  Thank you, Mr. 6 

Chairman.  Where to begin with this.  I can't 7 

support this motion.  State-by-state equivalency 8 

simply doesn't work.  It hasn't worked for a long 9 

time.  Every year, a group of states over their 10 

catch targets and it's essentially a random draw, 11 

crap shoot, as to who's going to be -- the state of 12 

MRFSS database was never designed to do this.  The 13 

individuals intimately involved with its original 14 

design and early modifications will tell you that.  15 

NRC Review Panel told us that.  We continue to use a 16 

database which is inappropriately -- we have to stop 17 

the madness. 18 

   Further, we have growing evidence now 19 

from work that's being done by one of my colleagues 20 

in Connecticut, the MRFSS is greatly out of step or 21 

inconsistent with other sources of information on 22 

marine fishery participation, that is state marine 23 

recreational licenses, the five-year surveys done by 24 
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the U.S. Fish and Wildlife Service, and it's in the 1 

worst possible potential bias that is a great 2 

overestimation of participation, hence 3 

overestimation of catch.  4 

   To me, that's starting to explain why 5 

we have parades of people coming to the microphones 6 

and telling us that the catch estimates and trip 7 

estimates can't possibly be correct because we had 8 

in 2008 $5.00 a gallon marine fuel, we have 9 

declining bait and tackle sales, boat registration's 10 

static; yet we have the highest trip estimates and 11 

catch overages going on. 12 

   So, the MRFSS database doesn't 13 

support state-by-state allocation or state-by-state 14 

accountability measures, and it appears like it no 15 

longer even supports coastwide measures.  It's 16 

failing everywhere.  Coastwide measures are failing 17 

in black sea bass, state-by-state measures are 18 

failing regularly within states, a random draw each 19 

year, and the regional approach which is a hybrid 20 

between the two is failing in terms of scup. 21 

   So, we can't continue to go down this 22 

road.  We need to go to at least conform to the 23 

original intent of the database, which is coastwide 24 
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estimation of catches.  And even that now needs a 1 

thorough review, given the information that's being 2 

uncovered on its inconsistency with other measures 3 

of marine participation.  4 

   So, for those reasons, I don't 5 

support this motion.  Thank you.  6 

   CHAIRMAN JACK TRAVELSTEAD:  Rick.  7 

   RICHARD COLE:  Thank you, Mr. 8 

Chairman.  A question I guess to Toni.  I don't 9 

think the Technical Committee Chairman's here. 10 

   In reference to this past management 11 

measures that are in this motion, this is nothing 12 

new.  This was the same process that was followed 13 

last year, as I recall.  Is that correct?  14 

   TONI KERNS:  This would not require 15 

50 percent of the reduction coming from the season. 16 

 This would just require that the states in their 17 

proposals include an evaluation of what types of 18 

measures that have been effective, as well as -- 19 

what was the other -- I felt like there was one 20 

other -- it's more a report and not anything 21 

specific.   22 

   So, if there is something specific 23 

that the Board and Council want the TC to do, it 24 
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would be best to give them direction as -- for the 1 

Board to give them direction as to what you would 2 

like to see. 3 

   This would just have them give an 4 

overall overview of measures that have been 5 

effective in the past.  6 

   RICHARD COLE:  And as I recall, they 7 

did that last year, didn't they, which each state 8 

plan?  9 

   TONI KERNS:  They gave a report on 10 

what has been effective as a group, and included in 11 

that group was some examples of types of measures or 12 

indicators that are more useful for some states 13 

versus other states. 14 

   What that report had said was that 15 

there isn't something -- there's not a surefire 16 

answer that's the same for each of the states.  Each 17 

state has different types of measures that are more 18 

effective for them or evaluations that may be more 19 

effective for them, whereas it wouldn't be effective 20 

for another state.  21 

   So, this just makes each of the 22 

states spell out exactly what works for them for the 23 

Board and Council to see more specifically.  The 24 
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other memo was more broad, trying to look at 1 

everybody in a whole.  2 

   RICHARD COLE:  Okay.  To make my 3 

question more specific.  4 

   TONI KERNS:  Sorry.  5 

   RICHARD COLE:  Do you anticipate any 6 

changes in the process or the mandates that the 7 

Technical Committee uses for evaluating conservation 8 

equivalency in 2010?  9 

   TONI KERNS:  The only difference will 10 

be that they next year are not required to have 50 11 

percent of their reduction come out of their season. 12 

   So, it will just be the same as 13 

before, but their proposals will have to be more 14 

thorough on evaluations and what works well for them 15 

versus what does not work for them.  16 

   RICHARD COLE:  Okay.  Thank you. 17 

   CHAIRMAN JACK TRAVELSTEAD:  Jim.  18 

   JIM GILMORE:  Thank you, Mr. 19 

Chairman.  I agree with Mark Gibson.  The 20 

conservation equivalency I really don't think is 21 

working, even though last year we were fortunate 22 

that only three states went over.  I think you've 23 

got to remember that many states took dramatic 24 
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sacrifices, in addition to our spring season being 1 

very poor weather.  The ad hoc data we were getting 2 

back from the fishermen was that fish just weren't 3 

biting in the spring for whatever reason.  So, there 4 

was a whole lot of reasons that everybody should 5 

have stayed under, and we still had three states 6 

that went over. 7 

   I think we have an opportunity here 8 

to better manage this fishery long-term if we act 9 

now.  We -- as I said already, we need a new 10 

baseline data.  That '08 year class is going to come 11 

in and I think we're just going to go right back to 12 

where we were in having excessive overages from 13 

other states and then we'll find out conservation 14 

equivalency is not working again, too late. 15 

   The MRIP is coming online and 16 

hopefully we'll get better estimates as to -- you 17 

know, what's actually going on out there in terms of 18 

landings and our efforts.  19 

   The uncertainty, as Dave Simpson 20 

brought up, of the accountability measures.  We've 21 

got a new thing coming in here that's going to throw 22 

another monkey wrench in the works, and we don't 23 

know how that's going to affect it. 24 
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   In addition, what Dave said, the slot 1 

limits may be something we want to consider, but if 2 

you remember the recommendation from the technical 3 

folks last year was we needed to have coastwide.  4 

It's not going to work on a conservation equivalency 5 

if we wanted to consider any kind of a slot limit.  6 

   So, for all of those reasons, I 7 

really think we need to go back coastwide, and I 8 

can't support the motion.  Thank you.   9 

   CHAIRMAN JACK TRAVELSTEAD:  Pres.  10 

   PRESTON PATE:  Jack, I can vaguely 11 

remember from my days on the Commission that we 12 

investigated or pursued the regional concept for 13 

conservation equivalency, but -- and it just didn't 14 

work for various reasons, and I don't remember 15 

exactly what those reasons are, but I can guess what 16 

they might have been.  17 

   And I think the statements that have 18 

been made this morning about the risk associated 19 

with conservation equivalency are accurate.  The 20 

fact that we have probably stretched the quality of 21 

the MRFSS data beyond its limits are accurate, 22 

although I don't agree with some of the statements 23 

that Mark made about the other information that's 24 
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coming out about the deficiencies in that program 1 

compared to other estimates of effort. 2 

   But all of the comments that have 3 

made -- been made so far this morning certainly 4 

underscore the need to look at an option other than 5 

conservation equivalency.  It is critical that we 6 

try to establish some firmer, more reliable baseline 7 

for the long-term management of this fishery.  We 8 

just have too many variants now that really 9 

interfere with our ability to scientifically confirm 10 

the efficacy of the management measures we're 11 

creating each year.  So, I would certainly encourage 12 

all of us to work collectively towards identifying a 13 

more effective option. 14 

   CHAIRMAN JACK TRAVELSTEAD:  Dave 15 

Pierce and then Pat Augustine.  16 

   DAVID PIERCE:  Well, certainly, 17 

conservation equivalency does have some problems, 18 

but those problems pale in comparison to the problem 19 

that would be created certainly for my state with a 20 

region-wide approach.   21 

   At first, it would seem that a 22 

region-wide approach makes sense, but certainly not 23 

at this point in time, especially with these 24 
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particular measures that are on the board as part of 1 

the motion, 19 and a half inches, and the minimum 2 

size, a two-fish bag, along with season, of course, 3 

May through September 30.  But for us, if this was 4 

to be something that the individual states would 5 

have to implement in their waters, I would find 6 

myself having to increase the minimum size from 18 7 

and a half to 19 and a half, a one-inch increase, I 8 

would have to decrease the bag by three fish, all 9 

when we are very close to hitting our biomass 10 

target.  11 

   It doesn't play very well with the 12 

recreational fishing community, certainly, when the 13 

region-wide approach would have to be considered for 14 

them resulting in those tightening of the rules and 15 

regulations.  Fluke is quite abundant in our waters, 16 

as it is elsewhere. 17 

   So, certainly at this point in time, 18 

conservation equivalency is the better way to go.  I 19 

certainly would not want to increase the minimum 20 

size, because by doing so we'll just increase the 21 

amount of fish that have to be released, and 22 

increase further the amount of waste that is 23 

occurring by fish that are released, dying, even at 24 
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a ten percent rate. 1 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 2 

you, Dave.  Pat.  3 

   PAT AUGUSTINE:  Thank you, Mr. 4 

Chairman.  Having heard the comments around the 5 

table for and against, Mark Gibson's point was right 6 

on target.  Back to reality check for everybody. 7 

   So, Mr. Chairman, I would like to 8 

make a substitute motion.  I recommend conservation 9 

equivalency -- coastwide management -- I'm sorry, 10 

coastwide management for the 2010 fishing year, 11 

comprised of a 19 and a half inch total length 12 

minimum size, two fish bag limit, and coastwide 13 

season from May 1st to September 30th of 2010, for 14 

both the Council and the Board.  15 

   CHAIRMAN JACK TRAVELSTEAD:  Pat, your 16 

motion is effectively the exact opposite of the 17 

motion that's now on the screen.  18 

   PAT AUGUSTINE:  Yeah, that's correct. 19 

 Can I do that?  It happened at Montauk; so, I 20 

wonder why I can't do it. 21 

   CHAIRMAN JACK TRAVELSTEAD:  Is there 22 

a second to the motion?  Seconded by Mark for the 23 

Board.  Is there a second for the Council?   24 
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 (No response audible.) 1 

   CHAIRMAN JACK TRAVELSTEAD:  Seeing 2 

none, the substitute fails for lack of a second.  3 

So, we're back to the original motion on the screen. 4 

 Peter.  5 

   PETER HIMCHAK:  Yes, thank you, Mr. 6 

Chairman.  I understand the frustration and the 7 

criticism of how we're using the MRFSS information, 8 

but bear in mind -- and if you look at Table 4 in 9 

Section 1, even when we had coastwide -- uniform 10 

management measures on summer flounder between 1993 11 

and 2001, we exceeded the target enormously in seven 12 

of those nine years.  13 

   So, criticizing the performance 14 

record of the state-by-state conservation 15 

equivalency should also be weighed in context with 16 

how well we did under uniform measures.  Thank you.  17 

   CHAIRMAN JACK TRAVELSTEAD:  Any 18 

further comments on the motion?  Rick and then Jim.  19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  20 

Just a -- I just have a question, Jack, for 21 

clarification for the maker of the motion.   22 

   Red, if I may.  The way the motion's 23 

worded, it indicates that past management history 24 
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needs to be taken into account, and I'm looking at 1 

the -- and it references the Monitoring Committee 2 

report. 3 

   I'm looking at that report and that 4 

indicates that that past management history should 5 

be related to the current proposals.  So, I just 6 

want to make sure that we have a -- I guess a common 7 

understanding here at the table between the two 8 

groups that the intent here is to consider past 9 

management performance going forward in order to 10 

account for management uncertainty in the 11 

implementation of conservation equivalency.  12 

   RED MUNDEN:  And that was the intent, 13 

Mr. Chairman, but the motion was getting so long I 14 

felt like we could just reference that Monitoring 15 

Committee summary report.  16 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  17 

Everyone clear on that?  I'm getting a number of 18 

hands.  Jim and then Ms. Kurkul.  19 

   JIM GILMORE:  Thank you, Mr. 20 

Chairman.  Just a point of order on that last -- Mr. 21 

Augustine's motion.  Can a -- for the Commission, 22 

the same state cannot second the motion, but for the 23 

Council, can the same state second a motion? 24 



  
 

 

 
 
 

 67

 (Inaudible answer.) 1 

   JIM GILMORE:  Okay.  I was unaware of 2 

that and I would have seconded his motion if -- so, 3 

could -- if Mr. Augustine wants to put that up 4 

again, I would consider it.  5 

   PAT AUGUSTINE:  I would, Mr. 6 

Chairman.  7 

   CHAIRMAN JACK TRAVELSTEAD:  I think 8 

we're probably just making the process doubly long 9 

by going this route, but we'll do it anyway. 10 

   Mark, you were seconding for the 11 

ASMFC.  12 

   MARK GIBSON:  Yes.  13 

   CHAIRMAN JACK TRAVELSTEAD:  And Jim 14 

Gilmore seconding for the Council. 15 

   Pat, you were next.  While they're 16 

getting the motion up, we'll continue with the 17 

comments.  Pat.  18 

   PATRICIA KURKUL:  Okay.  Thank you, 19 

Mr. Chair.  I support the motion to substitute, and 20 

I don't think that's going to be any surprise to 21 

anyone.  I've supported it for the last several 22 

years now for the reasons that we've laid out in the 23 

past, the Monitoring Committee and the staff have 24 
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articulated, and as well as several Council members. 1 

   I do just want to quickly speak to 2 

the study that Mark Gibson referenced and the 3 

discussion about the quality of the MRFSS 4 

information.  That's a study that's not in front of 5 

us right now, and as far as we know it has not been 6 

peer reviewed, and that there's quite a bit of basic 7 

misinformation in the study about how the analysis 8 

and the estimates are done.  So, I just did want to 9 

make that quick correction. 10 

   I think this is an ideal time to go 11 

to coastwide -- to go back to coastwide management 12 

measures.  We have a situation right now where very 13 

few of the states are over, and in fact a couple of 14 

them are borderline.  Two of the three are 15 

borderline.  And at the same time, we've got an 16 

increase in the TAC. 17 

   So, as I said, provides an ideal 18 

opportunity for us without a lot of impact on the 19 

individual states to get to something closer to 20 

coastwide measures. 21 

   The MRFSS information, although -- 22 

although I wouldn't agree with some of the comments 23 

that have been made about it, it is more appropriate 24 
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to be used at a coastwide level than on a state-by-1 

state basis; and I think that if we got back to 2 

coastwide measures -- right now we've got a 3 

situation where we're up, we're down, we're up, 4 

we're down.  Nobody knows where we're going to be 5 

next year.  There's total -- it's a total unknown to 6 

the industry from planning purposes what the impacts 7 

might be of the information and the changes might be 8 

on a state-by-state basis.  9 

   I think if we went back to coastwide, 10 

we'd get to a situation, especially as the stock 11 

rebuilds, where we could have a lot more consistency 12 

from year to year in the measures.  13 

   So, I support the motion to 14 

substitute; and if the motion to substitute fails, 15 

then I would argue that we still need to think about 16 

getting closer or moving towards a conservation -- a 17 

coastwide type approach.  18 

   I look at the measures -- the 2009 19 

measures state-by-state and it seems to me that the 20 

states could move at least closer to having some 21 

consistency coastwide.  There's not a lot of 22 

differences in the size limits.  It seems like most 23 

of the states, with the exception of maybe New York 24 
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and the Potomac and North Carolina, could get closer 1 

to a 19 -- somewhere around a 19, 19 and a half inch 2 

size, that we could get closer to the bag limits of 3 

around three or four fish by state, and the same 4 

with the seasons. 5 

   I understand that that means 6 

increasing the size limit for some states, as Dr. 7 

Pierce pointed out for Massachusetts, but it also 8 

means increasing the season by quite a bit.  And 9 

that's an important tradeoff.  10 

   So, as I said, if the motion fails, 11 

I'd like to see us have a discussion about at least 12 

getting -- starting to move closer to coastwide 13 

limits and more consistency on a state-by-state 14 

basis.  Thanks. 15 

   CHAIRMAN JACK TRAVELSTEAD:  Frank. 16 

   FRANCIS BLOUNT:  Thank you, Mr. 17 

Chairman.  A couple of comments were for the first 18 

motion, so I'll wait on those, but first one was on 19 

the uncertainty -- you know, on the measures.  And 20 

it was stated that -- you know, we've been over 21 

about 33 percent in the most recent years. 22 

   My question is what do you use for an 23 

average -- this is a question we had in New England 24 
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just recently.  It was for a different reason, but 1 

with the SSC, and the SSC didn't really answer that 2 

for us, whether you picked a one, three or a five-3 

year average.  4 

   I mean, if you go back five years, 5 

it's about a 15 percent difference, and not a 33 6 

percent overage.  If you calculate this year in for 7 

three years, you're around 22 to 25 percent.  If you 8 

go back five -- so, you could pick that number.  33 9 

happens to be the worst three years that you picked 10 

for the overage.  And it's -- I'm not blaming 11 

Jessica for that.  Just she used the most recent, 12 

taking this year out.  Had you used the five-year 13 

average or a four-year, it would have been a very, 14 

very different number when you figure out management 15 

uncertainty.  16 

   And with that, with this motion, I 17 

also believe Jessica said if you went coastwide, I 18 

don't think there was any difference -- I think it 19 

was a one percent difference that she stated in the 20 

bag limit if it was three or four fish at the 19 and 21 

a half.  And if I'm misquoting that, please correct 22 

me.  23 

   But if that is the case, it makes no 24 
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difference if it's a three, four, five or six fish, 1 

because I'm sure if you're in a state right now that 2 

has a size limit of 16 and a half inches or smaller, 3 

when you move to a 19 and a half inch, it's going to 4 

be very difficult to catch that. 5 

   So, am I -- was I correct in that, 6 

Jessica?  If you increased the bag limit, it really 7 

didn't -- was a one percent difference on the 8 

landings?  9 

   JESSICA COAKLEY:  Yeah, the increase 10 

in the bag limit to either three fish or four fish 11 

predicted about a one percent, but I explained sort 12 

of the caveats that went along with that.   13 

   The other thing I want to point out 14 

with that 33 percent, I did not -- that two million 15 

pounds is not a 33 percent difference from the 2.5. 16 

 It's actually about -- or a 33 percent. It's about 17 

25 percent.  I basically used that 33 percent 18 

average overage as sort of a ball park to help me 19 

gauge as management measures were being crafted -- 20 

you know, gauge one of the factors to help take into 21 

account when I buffered management measures relative 22 

to predicted landings.  So, I didn't actually like 23 

plug in 33 percent and use that as an actual offset. 24 
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   FRANCIS BLOUNT:  Thank you for that, 1 

but with that, I was kind of hoping that maybe the 2 

maker of the motion and the seconder would 3 

reconsider the bag limit seeing how it makes no 4 

difference going up on the bag limit.  If it's a one 5 

percent difference to go from three, four or five, 6 

restricting it to two doesn't make a whole lot of 7 

sense. 8 

   CHAIRMAN JACK TRAVELSTEAD:  Pat, to 9 

that question?  10 

   PAT AUGUSTINE:  Yeah, to that point, 11 

Mr. Chairman. 12 

   Jessica, did you mention there were 13 

some caveats, and I was looking through my briefing 14 

book to see what they might be and how negative 15 

could they be or would they be.  16 

   JESSICA COAKLEY:  Well, the caveats I 17 

highlighted -- this was all done after the advisor's 18 

panel meeting, because it was a request that was put 19 

in by one of our advisors.  20 

   Basically that that effect of that 21 

possession limit is going to depend on availability, 22 

and so if availability increased and there are more 23 

of those larger fish in that legal size category, 24 
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there's the potential if you go from -- you know, 1 

two fish to say a four-fish possession limit, that 2 

people could catch their limit and it could be more 3 

than a one percent effect.  So, that was one of the 4 

issues. 5 

   Or, when you increase the possession 6 

limit that people will stay out and fish longer in 7 

order to achieve their four-fish whereas if they -- 8 

you know, had a two-fish, they would take their two 9 

and then go home -- you know, in two hours rather 10 

than staying out for five. 11 

   So, those were other factors that I 12 

think makes that one percent a bit of an 13 

underestimate of what that has the potential to be.  14 

   PAT AUGUSTINE:  Well, thank you.  15 

Based on personal communications I've had with 16 

charter boat/party boat people and personal -- 17 

private people, three fish bag limit would be much, 18 

much more amenable.  And again, as was pointed out, 19 

there are states that aren't going to catch one 19 20 

and a half inch fish.  21 

   If the seconders of the motion would 22 

agree, I would move that to three fish, based on 23 

your discussion you just had -- presentation you 24 
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made relative to the difference of the one percent.  1 

   To me, one percent is one percent of 2 

what?  It's -- I can't get my arms around it.  So, I 3 

would like to amend the motion to go to three fish, 4 

if I can get my seconder to agree to it.  Otherwise, 5 

I'll stick with two, Mr. Chairman.  6 

   CHAIRMAN JACK TRAVELSTEAD:  You're 7 

looking for a friendly amendment to your motion.  8 

   PAT AUGUSTINE:  Friendly amendment to 9 

my own amendment -- I mean to my own motion.  10 

   CHAIRMAN JACK TRAVELSTEAD:  So, Mark 11 

and -- who was the other?  Jim -- you're okay with 12 

going to -- changing the two to a three?   13 

   MARK GIBSON:  Two to three?  Okay 14 

with me. 15 

   CHAIRMAN JACK TRAVELSTEAD:  That's 16 

what he's asking.  Are you okay with that, Jim?   17 

   JIM GILMORE:  Yes. 18 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  19 

Jan, can you take care of that.  20 

   JAN BRYANT:  Do you want to amend it, 21 

or you just want it changed up at the top? 22 

   CHAIRMAN JACK TRAVELSTEAD:  Just 23 

change it up on top.  It's a friendly amendment. 24 
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   I've got about 12 hands up.  Tom 1 

Fote.  2 

   TOM FOTE:  It's interesting how we 3 

forget that when we first went to the coastwide 4 

quota back in '94, '96, we reallocated a bunch of 5 

fish.  You know, it was basically where the states 6 

in the south basically didn't have to take any -- it 7 

took a large hit, basically reduced their catch 8 

because they went from 12 to 13 to 14, whereas the 9 

states up north had really no problem staying where 10 

they were or basically catching fish, because they 11 

weren't affected when we were at 14 inches 12 

coastwide, going back '96.  And that's one of the 13 

reasons we got away from the coastwide because as we 14 

look at it, it basically unfairly basically affects 15 

the southern states over the northern states, and 16 

some extremes.  17 

   And also, when you talk about 18 

changing a size limit by half an inch on summer 19 

flounder, it's a big deal.  It basically affects 20 

what you can catch when you go from a half inch to 21 

an inch and a change in that size dramatically 22 

reallocates fish.  And that's -- if we're going to 23 

reallocate fish, if we're going to basically look at 24 
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how we do this differently, that's what we had in a 1 

basically working group before we went crazy 2 

reducing the quota to 18 million pounds as we were 3 

going up, to basically figure out how the increases 4 

in quota would be spread out equally among the 5 

states, not based on historical -- or maybe we 6 

should basically get that working group together.  7 

   But to do a reallocation of fish to 8 

this extreme would be unfair to most of the states. 9 

 And again, that would -- in my estimation, require 10 

a major amendment to the plan, because that's what 11 

exactly it does.  All intents and purposes, it 12 

reallocates fish from the south to the north.  And 13 

it basically dramatically affects the states of 14 

North Carolina, Maryland, Virginia, Delaware, New 15 

Jersey and a few others, and basically reallocates  16 

-- because we don't have the availability of those 17 

big fish and North Carolina's proved that 18 

dramatically over the years, the same way as 19 

Maryland has proved it and the same way as Virginia. 20 

 Thank you. 21 

   CHAIRMAN JACK TRAVELSTEAD:  Dave 22 

Simpson, then Dave Pierce.  23 

   DAVID SIMPSON:  Yeah, to that point, 24 
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I am very sensitive to the idea that North Carolina 1 

would have to go up four inches on the minimum size. 2 

 That's an awful big leap in one year.  And some 3 

other jurisdictions would have to go up an awful 4 

lot, as well, and I wonder if Jessica could help me 5 

with the concept that -- you know, states that are 6 

below 17 inches, if they in the next year were 7 

required to go to 17 inches, do you have a sense -- 8 

you know, you can't analyze every possible 9 

alternative, I know, and this is the kind of on-the-10 

fly alternatives that get thrown at you, but I am 11 

looking for a way to get us toward a coastwide 12 

management regime, and this might be an intermediate 13 

step to doing that, and it would actually fit into 14 

some future -- you know, slot limit or something 15 

like that.  16 

   So, is it -- could we stay within our 17 

harvest limit if those states less than 17 just went 18 

to 17, everyone else went to 19 and a half?  19 

   JESSICA COAKLEY:  Well, I don't have 20 

anything evaluated for 17 inches.  However, if you 21 

turn to Table 13, which is Page 20 in the staff 22 

memo, it's a table that shows the evaluation of a 23 

series of coastwide options, one at 19, one at 19 24 
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and a half, 20 and 21 and a half inches, and that 1 

two-fish possession limit.  And if we decreased by 2 

an additional half-inch with the same season, you're 3 

predicted to land about 2.2 million fish and your 4 

harvest target for the whole coast is about 2.5 5 

million fish.  So, that was a half-inch adjustment.  6 

   What you're suggesting is going down 7 

another two inches.  So, not being able to do the 8 

analysis here, I suspect that going down another 9 

half-inch or inch would probably result in you 10 

exceeding that harvest target.  That would be my 11 

best guess, just sort of gauging -- gauging what we 12 

have in front of us for these four options. 13 

   Does that seem reasonable to you in 14 

looking at the information?  15 

   DAVID SIMPSON:  Yeah, thanks.  It's 16 

helpful to point out to that table, but I hope 17 

people can see where I was trying to go with this, 18 

and 17 was just an idea -- you know, sitting here 19 

trying to find something that will work for southern 20 

states.  21 

   And again, thinking about ownership 22 

of discards under accountability measures.  We're 23 

going to be responsible for those, and going from 15 24 
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and a half to 19 and a half in North Carolina is 1 

going to produce a lot of dead discards that we're 2 

going to own sooner or later; so, we might as well 3 

accommodate them now is my thought. 4 

   CHAIRMAN JACK TRAVELSTEAD:  Dave 5 

Pierce.  6 

   DAVID PIERCE:  I oppose the motion, 7 

in part because I'm influenced by what I suspect 8 

will happen with conservation equivalency, and that 9 

is states will get a bit more opportunity to extend 10 

their season.  So, I'm thinking towards the future 11 

and that likely outcome. 12 

   I understand why some individuals -- 13 

why some states would support this.  I mean, why 14 

not?  It's to your best interest.  For example, 15 

Connecticut would make out very well.  No criticism. 16 

 Understand, you know, 19 and a half, three fish, 17 

they get a longer season.  New York is really doing 18 

very well because they can drop their minimum size 19 

significantly.  I understand why, reduces the amount 20 

of fish to be released.  Bag limit goes up by one, 21 

their season gets extended. 22 

   I'm having a Chris Moore flashback.  23 

Those of you who might know Chris Moore.  He was a 24 
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Mid-Atlantic Council staffer for a long time, and 1 

Jessica basically has been very firm in her 2 

repetition of one important point, and that is 3 

season is everything.  When you extend the season, 4 

then you run the risk of really going awry of 5 

falling short of achieving the target, because bags 6 

generally don't work that well, minimum sizes, 7 

they're okay, but not like the season.  The season 8 

has the major control. 9 

   So, if we extend the season, we run 10 

the chance of running afoul with the 2010 target, 11 

and I say that largely because what's been provided 12 

to us by Jessica, Mark Terceiro of the Northeast 13 

Fisheries Science Center, where in 2010 availability 14 

of fluke is going to be the same as 2009, maybe 15 

higher.  So, it's all about availability.  Extend 16 

the season, availability of fish, drop the minimum 17 

size, maybe raise the possession limit for a few 18 

states, and I say we are running a real strong risk 19 

of going over our 2010 target.  20 

   From Massachusetts perspective, going 21 

with this coastwide strategy, once again I go back 22 

to my state and I say guys, you've got to increase 23 

by one inch, you're going to cut your bag limit by 24 
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two fish, yeah, you'll have some more fishing 1 

opportunity, but in seasons when you generally don't 2 

catch fluke, months when you generally don't catch 3 

that much fluke.  And oh, by the way, in 2009 we 4 

were 50 percent under our target.  5 

   So, I've got to tell the fishing 6 

community in Massachusetts that -- oh, by the way, 7 

is now getting a recreational fishing license 8 

through our state -- you're going to get cut, you're 9 

going to get cut significantly, and it's because 10 

we're going to go with some regional-wide 11 

perspective that essentially disregards the 12 

contribution of Massachusetts -- and other states, 13 

too -- to conservation.  And that is we were quite 14 

far short of our target in 2009.   15 

   So, I can't support this.  It's 16 

parochial in nature.  It disadvantages some states 17 

rather significantly and puts it at risk regarding 18 

the 2010 target.  19 

   CHAIRMAN JACK TRAVELSTEAD:  We've had 20 

about an hour's worth of discussion on both the 21 

original motion and the substitute, and I'm 22 

wondering if we could -- anyone have anything to say 23 

that we haven't heard already?  24 
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   I know there are a couple of people 1 

in the audience that had their hand up.  I'd like to 2 

hear from them before we vote.  Red.  3 

   RED MUNDEN:  Thank you, Mr. Chairman. 4 

 I'll make this very brief, but reviewing the staff 5 

memo on Page 2 and Page 3, Jessica indicates that 6 

projected landings for 2009 in the recreational 7 

fishery will be 6.4 million pounds.  On Page 3, she 8 

indicates that the Council and the Commission are 9 

tasked with ensuring that recreational harvest for 10 

2010 will not exceed 8.59 million pounds. 11 

   So, by my calculations, the 12 

recreational allocation for the upcoming year will 13 

go up 2.19 million pounds.  14 

   I realize that -- you know, all the 15 

states would like to have a larger allocation, 16 

they'd like to have an opportunity to increase their 17 

season, but by my way of thinking, just the increase 18 

in the allocation for the upcoming year will give 19 

states more opportunity to make the opportunity -- 20 

give the fishermen more opportunity to harvest 21 

summer flounder. 22 

   So, Mr. Chairman, after having said 23 

that, I call the question on the motion -- 24 
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substitute motion.  1 

   CHAIRMAN JACK TRAVELSTEAD:  There are 2 

some people in the audience I want to hear from and 3 

then we will take the vote.  Tony in the back, and 4 

then Jeff and then Tony DiLernia.  The other Tony. 5 

   TONY BOGAN:  Thank you, Mr. Chairman. 6 

 Tony Bogan from United Boatmen.  There's a -- you 7 

can see, I've been writing furiously here as people 8 

have been talking back and forth here at the table. 9 

   There's something I want to point 10 

out, though, and first I had a big smile on my face 11 

when Pete Himchak brought it up, because I had 12 

already circled the years of coastwide and circled 13 

the years of conservation equivalency for 14 

performance.  15 

   But I think it got lost in the 16 

shuffle here.  There's two really important things 17 

to consider.  I'm not in support of the substitute 18 

motion, first and foremost, and am in support of the 19 

original motion.  20 

   In the last six years of coastwide, 21 

the last six straight years -- I didn't take every 22 

year, just the last six -- before we switched to 23 

conservation equivalency, we were 62 and a half 24 
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percent over the combined quota for that six years. 1 

 We exceeded our quota every year of the last six 2 

years of coastwide, every single year.  There was 3 

not one year that the recreational landings came in 4 

at or below quota, not one. 5 

   So, the Regional Administrator has 6 

advocated a position for regulations that has been 7 

proven to be a hundred percent ineffective at 8 

restraining the recreational catch within its 9 

harvest target, which of course is in complete 10 

contradiction of the Magnuson-Stevens Act, the 11 

mandate of this Council.  So, that is a position 12 

that's on record. 13 

   In the last six years of having 14 

conservation equivalency, we were over three years 15 

and under three years, 50 percent more effective 16 

than coastwide was, and we had an 8.2 percent net 17 

overage.  8.2 percent.  That's almost the coastwide 18 

margin of error for MRFSS, 8.2 percent.  It's higher 19 

than it, but not by more than a few percent.  8.2 20 

versus 62 and a half.   21 

   So, everyone that's advocating or 22 

speaking in favor of coastwide is advocating a 23 

position where we grossly exceeded our quota versus 24 
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barely exceeding our quota.  1 

   And another thing that's interesting, 2 

too.  The three years that we did exceed our quota 3 

were the three years that the quota went from over 4 

25 million pounds down to 15.  The three years of 5 

recreational overages were only in years where the 6 

quota was cut, and cut significantly, more than a 7 

ten million pound drop in the overall TAL for fluke 8 

in three years. 9 

   The other three years where the quota 10 

either went up or stayed stagnant, we didn't go 11 

over.  So, that's something to think about, because 12 

Pete alluded to it, but it was kind of lost in all 13 

the discussion and the shuffle. 14 

   Another thing that was mentioned was 15 

the reliability or the precision of MRFSS on a 16 

coastwide level.  That discussion is moot because 17 

the NRC deemed the data unreliable, period; not at 18 

one level or another; not at coastwide versus state-19 

by-state versus regional; fatally flawed, must be 20 

replaced, was mandated for changes to be made, that 21 

NMFS has still not made, even past the deadline that 22 

they mandated for it. 23 

   So, you can't have some -- it's not 24 
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to say it's more precise or less precise.  If it's 1 

been deemed unreliable, there is no such term as 2 

less unreliable.  Doesn't exist. It's not a real 3 

word.  But that's what we're talking about here when 4 

we talk about oh, the level of MRFSS reliability.  5 

Wrong.  If the whole is unreliable, the part or one 6 

version or another can't be less unreliable.  Not a 7 

word that exists.  And that's what we're talking 8 

about here. 9 

   I'm not even going to get into the 10 

other things that I wrote because the numbers say it 11 

all.  And as we've been told for years, this is the 12 

best available data.  Well, the Council has now been 13 

mandated to use the best scientific data available, 14 

and the best scientific data available says the 15 

coastwide was a complete failure.  Thank you. 16 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 17 

you.  Jeff.  18 

   JEFFERY DEEM:  Thank you.  Jeff Deem, 19 

just a recreational fisherman now.  Jessica, while I 20 

cover another point, could you put your first graph 21 

up there, the review of management history plot? 22 

   And most of you that know me know I'm 23 

a technician by trade; and in my trade, everything 24 
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has to fit.  And when you go back and do an analysis 1 

of a project you've designed or something, you 2 

overlook -- you look at everything, and all the 3 

details have to work with each other. 4 

   Now we've just gotten a 5 

recommendation from the scientific community again 6 

that tells us that we need to go back to coastwide 7 

measures of 19 or 19 and a half inch and a very 8 

short season for most people.  9 

   And what that tells me is that we're 10 

going to go back to a period where -- or we're going 11 

to go now progress evolve to a period where we have 12 

higher discards than we've ever had before.  And 13 

what we have now is absolutely embarrassing, 14 

inexcusable, and quite frankly it's disgusting for 15 

civilized society to be doing what we're doing with 16 

discard mortality.  17 

   The idea that the cure is to go up 18 

and increase it in a magnitude is just -- it's 19 

unexcusable.  We should all be ashamed that we're 20 

even talking about it and that we haven't made any 21 

progress towards slot limits or some other option. 22 

   Our mandate -- when I was on the 23 

Council, our mandate, and your mandate today is 24 
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protect the resource, protect the people.  Coastwide 1 

management does absolutely the opposite for both.  2 

It's inexcusable to me.  The science behind going to 3 

higher discard mortality makes no more sense than 4 

science that told us a few years ago that three-inch 5 

flounder are eaten in the wild at the same rate as 6 

20-inch flounder, which was the big key in bringing 7 

in the latest revision that we had.  8 

   Now we're hearing that flounder that 9 

are caught in North Carolina should be accounted for 10 

at 3.37 pounds along with flounder that are caught 11 

in New York.  In a technical field, an engineer 12 

would be thrown out of class for even beginning to 13 

talk like that.  It doesn't fit, it doesn't work, 14 

it's not true.  So, I like the scientists, the 15 

science is evolving, we've got to be smart enough to 16 

admit that it's evolving. 17 

   The graph that you just put up 18 

supports what Peter Himchak said and the gentleman 19 

that was just here ahead of me.  We want to go from 20 

the left side of the screen, where we were way over 21 

the target and had no track whatsoever -- we want to 22 

go from the right side where we tracked it back to 23 

the left side.  This is what we're talking about 24 
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with coastwide measures.  Makes no sense.  We ought 1 

to be refining the right side if anything.  And it 2 

seems like we're doing pretty good with that.  We're 3 

getting there.  But to go back and lose complete 4 

control is inexcusable. 5 

   And that brings up my next point.  6 

We're supposed to take it for granted that coastwide 7 

-- that all of the data is more fit for a coastwide 8 

system.  Well, we're told that, but why is it?  It's 9 

taken by state, it's managed by state, it's 10 

calculated by state.   11 

   What we have is state-by-state 12 

information.  The fact that you can blend it in and 13 

make it a coastwide number is interesting, but that 14 

means the states that are doing well are going to 15 

have to pay for the states that don't do well.  16 

Applying it on a coastwide basis to me makes no 17 

sense. 18 

   Leave it in the state-by-state, 19 

conservation equivalency, if -- as we're talking 20 

about next year, if 50 percent of the savings don't 21 

come from a shorter season, that's the states' 22 

decision.  If a state doesn't make that decision, 23 

then the state has to live with the consequences.  24 
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But when we went to state-by-state, as you can see, 1 

every state was concerned with how they were going 2 

to do next year, what the numbers said for them.  3 

And they took the appropriate actions and it took 4 

some of them a long time to get to them, but they 5 

took the appropriate actions to keep their number to 6 

where they could live with the consequences.  7 

   If we go to coastwide, as the 8 

gentleman over here said, where is the 9 

responsibility?  Who makes up for us going over?  10 

Every state's going to say it was the other state's 11 

fault.  That's it.  Thank you. 12 

   CHAIRMAN JACK TRAVELSTEAD:  Tony 13 

DiLernia.  14 

   TONY DILERNIA:  Thank you, Mr. 15 

Chairman.  My name is Tony DiLernia.  I have been 16 

asked by the United Boatmen of New York, the New 17 

York Fishing Tackle Trades Association, and the 18 

Fishermen's Conservation Association of New York, 19 

with chapters in New Jersey and Connecticut, to 20 

speak to summer flounder management for 2010. 21 

   We support the motion that is on the 22 

board.  I wish we could modify it back to four fish. 23 

 But the general concept of the motion, we support 24 
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for all the reasons that quite frankly are listed in 1 

the staff's memo for going to coastwide management. 2 

 And as the Regional Administrator said, it's been 3 

clear that it hasn't worked in quite some time and 4 

it's time for a change. 5 

   And so in an attempt to be brief, we 6 

do support the motion.  I wish someone would change 7 

that from three fish to four fish, given the net 8 

effect of less than one percent on the landings, 9 

because it would have some relief to some of these 10 

states that have high possession limits right now. 11 

   Some states that have five, six 12 

possession limits, if the possession limit in the 13 

coastwide measure were to go to four fish it would 14 

not be as much of a shock for the recreational 15 

fishermen in those states that currently have a 16 

higher possession limit than three. 17 

   Finally, I'd like to say that not to 18 

pass coastwide management, to revert back to 19 

conservation equivalency will -- and I have said 20 

this before and I'll say it once again -- violate 21 

three National Standards. 22 

   The use of coastwide management would 23 

violate National Standard 2, because as we've been 24 
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told by the agency, by the MRFSS review panel and 1 

others, the data is better suited for coastwide 2 

management rather than conservation equivalency or 3 

state-by-state.  And so the best use, the best 4 

available science, supports coastwide management. 5 

   Secondly, it's clear that the summer 6 

flounder stock and the population of summer flounder 7 

has changed since the initial date that was used to 8 

develop the state-by-state allocations.  The most 9 

recent report, I think, came into the Center a 10 

couple of weeks ago, agreed that there's been a 11 

significant change in the distribution of Mid-12 

Atlantic species, that these species having shifting 13 

basically -- the stocks have been shifting basically 14 

north and east.  It's something that we've said for 15 

some time.  A 40-year review of the data indicates 16 

that that is occurring.  And to continue to use the 17 

state allocations that were developed does not 18 

recognize a change in the fishery and the change in 19 

the distribution, and therefore, that violates 20 

National Standard 6.  Let me make sure I get my 21 

Standards right.  No, it's National Standard 4. 22 

   And the third National Standard 6, 23 

which would discriminate by choosing to use the -- 24 
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ignoring the violation of the first two National 1 

Standards that I cited and to continue to use the 2 

conservation equivalency is in effect a de facto 3 

discrimination against the State of New York, and 4 

that is also a violation of a National Standard.  5 

   So, to use the -- again, to use the 6 

conservation equivalency approach violates three 7 

National Standards.  Quite frankly, that's the basis 8 

of the lawsuit that the State of New York has 9 

against the 2007 specifications, and we maintain 10 

that that still is the case.  And I ask that you 11 

pass a coastwide management scenario; and again, if 12 

possible increase that possession limit from three 13 

to four fish.  Thank you.  14 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 15 

you.  Yes, sir.  This will be the last comment from 16 

the public and then we're going to call the 17 

question.  18 

   ADAM NOWALSKY:  Thank you, Mr. 19 

Chairman.  Adam Nowalsky, Recreational Fishing 20 

Alliance New Jersey Chairman, also speaking on 21 

behalf of the National Alliance, as well.  22 

   We're all in support of continuation 23 

of conservation equivalency.  I will not go ahead 24 
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and rehash the comments that have already been made 1 

with regard to the success of coastwide versus 2 

conservation equivalency.  3 

   I will touch on two points that I 4 

haven't made -- heard here.  One of the benefits of 5 

conservation equivalency specifically allows the 6 

individual states to be able to modify their seasons 7 

to work within closures on other species, many of 8 

which are going to have to be discussed here today, 9 

as well.  10 

   That's an added benefit here when we 11 

look at the Council has talked about an ecosystem 12 

approach, balancing the various species together.  13 

That's another benefit that conservation equivalency 14 

provides.  15 

   We've also talked about here discards 16 

specifically in the recreational sector.  I would 17 

also like to bring to the attention the fact that -- 18 

you know, discards that are taken place as you've 19 

talked about here, moving toward the kitchen sink 20 

amendment, which will become Amendment 17 or 21 

whatever its number is.  We'd certainly ask that 22 

discards be addressed in commercial fisheries, as 23 

well, specifically in industry like the scallop 24 
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industry where they're very high and be accounted 1 

for there.  Thank you very much.  2 

   CHAIRMAN JACK TRAVELSTEAD:  All 3 

right.  I'm going to turn it back to the Chair for a 4 

vote.  Pete.  5 

   PETER HIMCHAK:  Thank you, Mr. 6 

Chairman.  Just one point on procedure, and I don't 7 

mean to be nasty about this, but from the delegation 8 

from New York, is Mr. Heins representing New York on 9 

the Council, the Commission, or are you doing both? 10 

 Because it certainly affects the substitute motion. 11 

   STEVE HEINS:  I'm sitting in for the 12 

Council for New York.  13 

   PETER HIMCHAK:  Well, to that point 14 

then, Mr. Chairman, the substitute motion cannot be 15 

seconded.  16 

   STEVE HEINS:  If you want to put my 17 

name in there instead of Mr. Gilmore's, that's fine 18 

with me.  19 

   CHAIRMAN JACK TRAVELSTEAD:  I guess 20 

we'll have to.  Otherwise, we've wasted about a half 21 

an hour of comment.  Pete.  22 

   PETER HIMCHAK:  And I didn't mean to 23 

be nasty about that, but I just wanted to clarify 24 
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the procedural record.  That's all. 1 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  2 

Are we clear on that now?  Everybody happy?  Mark?  3 

   MARK GIBSON:  Are you done with 4 

comments relative to the motion?  5 

   CHAIRMAN JACK TRAVELSTEAD:  Yeah. 6 

   MARK GIBSON:  Okay. 7 

   CHAIRMAN JACK TRAVELSTEAD:  I think 8 

we're ready to vote. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 10 

right.  The motion is a motion to substitute. We 11 

have it on the board now for 2010 fishing year, 12 

coastwide management for 19 and a half inch minimum 13 

size, a three-fish possession limit.  Is that 14 

reflected in the written part of the motion? 15 

   All right.  So, we have the 16 

substitute motion.  Is the Council ready for the 17 

question?     18 

 (Motion as voted.) 19 

 {Move that coastwide management for the 2010 20 

 fishing year, comprised of a 19.5 inch TL minimum 21 

 size, 3 fish possession limit, and a coastwide 22 

 season from May 1 to September 30th, 2010 and a 23 

 precautionary default measure comprised of a 21.5 24 
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 TL minimum size, 2 fish possession limit, and a 1 

 coastwide season from May 1 to September 30, 2 

 2010.} 3 

   COUNCIL CHAIR RICK ROBINS:  All those 4 

in favor of the substitute, please raise your hand.  5 

   Council, all those in favor of the 6 

motion to substitute, please raise your hand.  7 

 (Response.) 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  9 

Four.  Opposed, like sign. 10 

 (Response.) 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  12 

Fourteen.  Abstentions?  13 

 (No response.) 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  No 15 

abstention.  The motion fails. 16 

   Under the procedures, there's no need 17 

to vote on the -- at the Board level.  With that, 18 

we'll go to the main motion.  Jan, can we have the 19 

main motion on the board, please?  20 

   JAN BRYANT:  Can I just get 21 

clarification?  22 

   COUNCIL CHAIRMAN RICHARD ROBINS:  23 

Yes. 24 
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   JAN BRYANT:  The substitute motion, 1 

second place where it says two-fish possession, that 2 

should be two-fish or should it be three-fish? 3 

   CHAIRMAN JACK TRAVELSTEAD:  Two fish. 4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Two 5 

fish.  6 

   All right.  I'm going to turn to A.C. 7 

right now and let him engage the Commission on the 8 

issue of caucus.  9 

   A.C. CARPENTER:  We're about to vote 10 

on the main motion and the states need a moment to 11 

caucus.  Please signal when you're ready so that we 12 

can move forward. 13 

 (Pause.) 14 

   DAVID PIERCE:  Point of order, Mr. 15 

Chairman.  What is the motion?  16 

   A.C. CARPENTER:  It's the main 17 

motion.  18 

   DAVID PIERCE:  The main motion, which 19 

is on the -- I see the substitute motion up there, 20 

so it's --  21 

   CHAIRMAN JACK TRAVELSTEAD:  Can we 22 

get the --  23 

   A.C. CARPENTER:  It was Red's initial 24 



  
 

 

 
 
 

 100

motion.  Mr. Chairman, we're ready. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 2 

right.  Is the Council ready for the question?  3 

Again, this is back to the main motion, Red Munden's 4 

motion moving conservation equivalency for 2010 for 5 

summer flounder, with the related non-preferred 6 

coastwide measures and details that were recommended 7 

by the Monitoring Committee related to management 8 

performance.    9 

 (Motion as voted.) 10 

 {Move that conservation equivalency be used for 11 

 management of the 2010 summer flounder recreational 12 

 fishery in conjunction with the non-preferred 13 

 coastwide measures of a 19.5 inch TL minimum size, 14 

 2 fish possession limit and coastwide season from 15 

 May 1 to September 30th, 2010 and a precautionary 16 

 limit default measure of a 21.5 inch TL minimum 17 

 size, 2 fish possession limit and coastwide season 18 

 from May 1 to September 30th, 2010.  It is further 19 

 moved that technical proposals submitted by the 20 

 states under the ASMFC process should provide an 21 

 explanation of past management history as 22 

 identified by the Summer Flounder Monitoring 23 

 Committee meeting summary dated November 18th, 24 
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 2009.} 1 

   COUNCIL CHAIR RICK ROBINS:   2 

   All those in favor of the main motion 3 

for the Council, please raise your hand.  4 

 (Response.) 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  6 

Fourteen.  Opposed, like sign. 7 

 (Response.) 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  9 

Three opposed.  Abstentions?  10 

 (Response.) 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  One 12 

abstention.  The motion carries.  A.C.  13 

   A.C. CARPENTER:  For the states, 14 

you've had the opportunity to caucus.  All in favor, 15 

one vote per state, please raise your hand.  16 

 (Response.) 17 

   A.C. CARPENTER:  All opposed, same 18 

sign. 19 

 (Response.) 20 

   A.C. CARPENTER:  One opposed.  Any 21 

abstentions?  22 

 (Response.) 23 

   A.C. CARPENTER:  One abstention.  Any 24 
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null votes? 1 

 (Response.) 2 

   A.C. CARPENTER:  One null vote.  The 3 

motion carries. 4 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  5 

That completes the work on flounder.  Vince.  6 

   VINCE O'SHEA:  Yeah, thanks, Mr. 7 

Chairman.  I didn't want to say anything prior to 8 

the vote, but I'm going to -- I'd like to say it 9 

now, and that is while there was a lot of discussion 10 

about coastwide and regional, I think the big 11 

picture to consider is that on Page 5 of the staff 12 

report is -- we have information saying that the 13 

2008 year class is 40 percent higher than what the 14 

trend has been.   15 

   And I didn't hear any discussion from 16 

either the audience or that much from the Council 17 

about the importance that we ought to put in 18 

protecting that year class.  All's I've heard about 19 

is how people don't have enough fish.  And this 20 

would be an attempt to remind us all that there is a 21 

way out of this dilemma for us with patience if we 22 

pay attention to this 2008 year class and shepherd 23 

them through into the fishery.  24 
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   The second comment I wanted to make 1 

was there was a lot of discussion about the discard 2 

rate.  One of the things that I'm reminded of is 3 

what a terrific and well-managed fishery the striped 4 

bass fishery is, and the discard rate from 2004 to 5 

2008 in striped bass was 88 percent, and most recent 6 

discard rate was -- in 2008 was 85 percent.  And the 7 

rationale that's given at that board is that we take 8 

eight percent of those discards as mortality, and 9 

that's better than a hundred percent discards -- a 10 

hundred percent mortality of retained fish.  11 

   So, 92 percent doesn't -- sounds like 12 

a big number, but we have a well-managed -- 13 

supposedly a well-managed fishery in other species 14 

where you have just about the same discard rate.  15 

Thanks, Mr. Chairman. 16 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 17 

you.  Pat.  18 

   PAT AUGUSTINE:  One final thing, Mr. 19 

Chairman.  I noticed the AP recommended that we take 20 

a hard look at hooks again this time.  This is about 21 

the third year in a row they've brought it up, and 22 

I'm wondering if the Council wants to consider in 23 

the future looking at recommending any of the other 24 
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alternative hooks as opposed to J hooks.  And 1 

whether we have a moment to discuss it or would you 2 

want to put that off to a later date? 3 

   CHAIRMAN JACK TRAVELSTEAD:  There 4 

were some recommendations by the committee.  Perhaps 5 

they're better taken up by the committees at a later 6 

date.  7 

   PAT AUGUSTINE:  By the Demersal 8 

Committee?  9 

   CHAIRMAN JACK TRAVELSTEAD:  Yeah.  10 

   PAT AUGUSTINE:  Thank you.  11 

   CHAIRMAN JACK TRAVELSTEAD:  Tom, you 12 

had your hand up?  13 

   TOM FOTE:  Yeah, I was just curious. 14 

 Vince made the statement of shepherding the 2008 15 

stock through.  I don't know what shepherding means. 16 

 If you basically protect that stock -- on striped 17 

bass, it meant that we protected the '82 year class 18 

until it spawned at least once; but when we talked 19 

about summer flounder, it's a different story. 20 

   The stock assessment has basically 21 

finally concluded that spawning stock biomass does 22 

not basically make the difference on whether we have 23 

a good recruitment or not, because we proved that 24 
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over the years when we have had some of the highest 1 

spawning stock biomass and the lowest we got more 2 

recruitment with the lowest spawning stock biomass.  3 

   So, I'm not sure what that means, 4 

because they're two entirely different species.  5 

When we look at how spawning stock biomass affects 6 

the reproduction of those species.  7 

   What I'm concerned is looking at the 8 

2008 is basically will allow the quota to basically 9 

go up, so we stay within the parameters of the 10 

fishery.  I mean that's how we're going to have to 11 

adjust that, to look at the availability of fish, if 12 

we're looking at the 2013 rebuilding period. 13 

   But it's a different consideration 14 

when we look at one species or the other, because 15 

one is based on we know on striped bass that's what 16 

we did and that's what we brought along, but that's 17 

not what we're doing with summer flounder, 18 

especially after the last SAW document says that 19 

spawning stock biomass is not really determination 20 

on what recruitment has to do. 21 

   CHAIRMAN JACK TRAVELSTEAD:  Peter, 22 

than Nancy.  23 

   PETER DEFUR:  Yeah, I had a question 24 
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about whether or not we're going to -- what's the 1 

follow-up on the discussion about needing other 2 

management tools that Jessica brought up during her 3 

discussion?  Was it the AP or the Monitoring 4 

Committee?  I don't remember who said they wanted 5 

other management options.  And what's the follow-up 6 

on that for us? 7 

   CHAIRMAN JACK TRAVELSTEAD:  Well, I 8 

mean, at some point we'll probably be looking at 9 

another amendment to the management plan, and at 10 

that point -- you know, those kinds of things can be 11 

considered along with the items that Pat Augustine 12 

just mentioned.  13 

   PETER DEFUR:  Presumably, that's to 14 

eliminate the overages that we're consistently 15 

getting either at the certain state level, right?  16 

Is that the basis of that comment?  Jessica?  17 

   JESSICA COAKLEY:  Well, I think the 18 

basis for that comment was the advisors were looking 19 

for something more than just size/season/possession 20 

limit as tools.  And they were thinking the bigger 21 

picture than simply our region, that there are other 22 

regions that are having difficulty -- same -- 23 

similar problems to our region, managing their 24 
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recreational fisheries.   1 

   You know, one of the advisors had 2 

highlighted, well, what about gill tags?  You know, 3 

maybe if you didn't have to have a season, if 4 

everyone with their license got a certain number of 5 

fixed tags and that's your possession limit for -- 6 

your total landings for the year, that might be 7 

another idea. 8 

   I think they were looking to sort of 9 

think outside the box with some of these options, 10 

were to make the recreational management more 11 

satisfactory for them and to target the fact that 12 

their objectives for fishing are a little bit 13 

different.   14 

   They want the fishing opportunities. 15 

 They want to go out and have the chance to fish.  16 

And there were also issues with tradeoffs of 17 

species, that we tend to address individual species 18 

and those seasonal adjustments and management 19 

measure adjustments individually, whereas clearly 20 

they have effects on one another when we adjust one 21 

for one species, it may have an effect on another. 22 

   So, those were the kinds of 23 

discussions they wanted to have.  Those are things 24 
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that probably need to have discussions at a higher 1 

level, like a national level or -- you know, an east 2 

coast level.  Obviously there need to be constituent 3 

discussions, technical discussions and that's the 4 

feeling I got for what they were looking for with 5 

that recommendation. 6 

   CHAIRMAN JACK TRAVELSTEAD:  Nancy. 7 

   NANCY THOMPSON:  Thank you.  A 8 

comment on the comment about stock recruitment.  It 9 

is true that at this point we're not measuring a 10 

stock recruitment relationship, but that certainly 11 

doesn't mean that when the stock is rebuilt that we 12 

might not measure that kind of relationship.   13 

   So, just want to clarify that it's 14 

not that there is no relationship; we're not 15 

measuring a relationship.  But who knows what's 16 

going to happen when the stock is in fact rebuilt, 17 

and we may see and measure a stock recruitment 18 

relationship.  19 

   So, given that, then, the other 20 

comment I want to make is the characterization of 21 

the science and best available.  The best available 22 

science is the assessment, which is provided 23 

obviously to the SSC.   24 
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   The assessments are done on a 1 

stockwide basis.  So, not to confuse management, 2 

which is done on a state-by-state basis, but with 3 

the biology, the biology is done on a stockwide 4 

basis and that stock is throughout New England and 5 

the Mid-Atlantic.   6 

   So, I just want to set the record 7 

straight on that, as well, just remember that the 8 

biology, the best available information is at the 9 

stock level and the stock level is Maine through 10 

North Carolina. 11 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 12 

you.  Are we ready to move to scup?  All right.  13 

Jessica.  You want to take a break? 14 

   All right.  We're going to take a 15 

ten-minute break?  All right. 16 

 (Break: 10:44 a.m. to 11:02 a.m.) 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  18 

Let's go ahead and take our seats.  Thank you.  19 

We're ready to take up the scup, if you all would 20 

come back to your seats, please.   21 

   Jack, before we get started, I was 22 

just asked to remind the Council and the Commission 23 

of the Council's new practice.  This is our second 24 
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meeting at which we're live webcasting our meeting, 1 

to make the meetings more available to the public.  2 

And I just wanted to point that out before we go 3 

back to the board for the scup action. 4 

 ___________________________________________ 5 

 SCUP: 2010 RECREATIONAL MANAGEMENT MEASURES 6 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  7 

Thank you.  We're going to proceed just like we did 8 

in the past with Jessica making her presentation.  9 

Then we'll open it up for comments.  Tom.  10 

   TOM FOTE:  Yeah, just how -- how is 11 

the webcast basically actually functioning?  You're 12 

putting the camera -- I saw it's on the board, but 13 

it's not going around to the individual persons at 14 

the table, is it? 15 

   CHAIRMAN JACK TRAVELSTEAD:  No, 16 

you're not on camera.  17 

   TOM FOTE:  (Inaudible.) 18 

   CHAIRMAN JACK TRAVELSTEAD:  No, it's 19 

pointed at the screen I guess consistently.  You 20 

know, and that's the only way we can do it at this 21 

point.  But everything that's being said is going 22 

out on the web.  So, be careful what you say. 23 

   Jessica.  24 
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   JESSICA COAKLEY:  All right.  1 

Continuing on with scup recreational management 2 

measures for 2010.  Following the same process that 3 

we did for summer flounder, a decision was made in 4 

August with respect to recommendations for an 5 

overall TAL, recreational harvest limit and 6 

commercial quota. 7 

   The proposed rule came out in the 8 

beginning of November and that proposed rule 9 

recommended a TAL that was consistent with what the 10 

Council recommended, the SSC and Monitoring 11 

Committee recommended, and that's a harvest limit of 12 

3.01 million pounds for 2010.  The Monitoring 13 

Committee and industry advisors met back to back on 14 

November 18th and formed their recommendations, and 15 

then we're here today to make a December 16 

Council/Board decision for recreational measures. 17 

   So, a quick review of the management 18 

history with the harvest limits relative to the 19 

landings over the time period, the time series 20 

starts in 1997, which was the first year that quota 21 

management was used for the scup stock.  22 

   The yellow line are the harvest 23 

limits that have been used over time, ranging from 24 
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initially about two million pounds up to as high as 1 

about four million pounds recreational harvest 2 

limit.  3 

   As you can see for 2010, the proposed 4 

harvest limit of 3.01 million pounds is given.  The 5 

2009 landings, which is the white line, is 6 

projected.  That's based on the WAVE 1 through 4 7 

information and using the prior year 2008 8 

proportions and landings by weight to fill out that 9 

fifth and sixth WAVE in 2009.  That data is 10 

preliminary. 11 

   So, as you can see, the landings have 12 

varied around this harvest limit, started out under 13 

for a series of years there in the late '90s early 14 

2000s.  They came in substantially over the harvest 15 

limit.  A couple years coming in under, in 2005 and 16 

2006.  And in 2007, 2008 and 2009, the projected 17 

2009 all appear to be above the harvest limits for 18 

those years. 19 

   Catch and landings for this time 20 

period are given in a table in the staff memo.  All 21 

that information is behind briefing book Tab 2. 22 

   The catch over this time period has 23 

varied.  In 2008, it was about 11 million fish that 24 
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were caught.  In 2009, it decreased -- it's 1 

projected to decrease slightly to about 10.6 million 2 

fish being caught. 3 

   Going over to the third column of 4 

numbers, the landings in thousands of pounds, about 5 

4 million pounds were landed in 2008 and it's 6 

projected that about 4.65 million pounds will be 7 

landed in 2009. 8 

   There have been changes in the 9 

percentage of caught fish that have been released 10 

over the time period.  Looking back to 2000, about 11 

36 percent of the fish were caught -- were released, 12 

and it's increased to about 67 percent in 2008, and 13 

it's projected to be 81 percent in 2009.  This is 14 

clearly reflective of the increases in minimum fish 15 

size for scup that occurred over this time period.  16 

   The recreational regulations in 2009 17 

for federal waters included a 10 and a half inch 18 

total length minimum fish size, 15 fish possession 19 

limit, and a season from January 1 to February 28, 20 

and October 1 to October 31. 21 

   State management measures were more 22 

variable than that.  The States of Massachusetts and 23 

New York for the fourth year in a row applied a 24 
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regional type management approach, where there was 1 

four states grouped together and tried to come up 2 

with a common set of measures for their region. 3 

   For 2009, that included a split 4 

between modes, between the party/charter and private 5 

angler measures, with the party/charter fleet having 6 

an 11-inch minimum fish size, private anglers had a 7 

ten and a half inch minimum fish size. 8 

   In terms of possession limit, the 9 

states implemented what they referred to as a bonus 10 

season.  In the State of Massachusetts, there was a 11 

higher possession limit of 45 fish allowed from May 12 

15 to June 28 for the party/charter fleet.  And for 13 

the other states, that increased bonus season 14 

possession limit for the party/charter fleet 15 

occurred from September 1 to October 15th. 16 

   All other times, a 10-fish possession 17 

limit was put into place for the private anglers and 18 

for the party/charter fleet other than that bonus 19 

season time period.  20 

   The open seasons are also given in 21 

that last column, and this region attempted to keep 22 

those common by mode and state wherever possible. 23 

   The state recreational regulations 24 
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for New Jersey to North Carolina were done by state. 1 

So, from New Jersey there was a nine-inch minimum 2 

fish size, 50 fish possession limit, and January 1 3 

to February 28, July 1 to December 31 season.  4 

Delaware through North Carolina had an eight-inch 5 

minimum fish, 50-fish possession limit.  Those 6 

states tend not to encounter scup in large numbers. 7 

 New Jersey seems to be sort of at the lower margin 8 

of the range for that species for recreational 9 

encounters with that species. 10 

   The way these two regions work, 90 -- 11 

the states split their allocation in numbers of 12 

fish, with 97 percent of that allocation going to 13 

those States of Mass. through New York -- a regional 14 

target.    15 

   In 2009, that target was about 2.4 16 

million fish.  The remaining three percent goes to 17 

the states of New Jersey through North Carolina.  18 

However, state specific targets are not set for 19 

those individual states.  20 

   So, looking at the 2009 landings -- 21 

projected landings for each of these individual 22 

states, again using that WAVE 1 through 4 23 

information, the States of Mass. through New York 24 
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are projected to go about 63 percent over their 2009 1 

regional target. 2 

   Taking a quick look at fishing trips 3 

and performance, a larger table is included in the 4 

staff memo behind Tab 2.  The number of directed 5 

trips has varied over the time period from about 6 

485,000 trips in 2,000.  It increased to about 7 

971,000 in 2003.  And in 2008, the last complete 8 

year, about 729,000 directed trips where scup were 9 

indicated as the primary target were taken. 10 

   Now, that -- those directed trips, 11 

I've taken those and divided those through by the 12 

total number of trips to get an idea of the relative 13 

proportion of those scup trips to overall trips from 14 

Maine through North Carolina.   15 

   That information indicates that in 16 

the last ten years, it's ranged from about one 17 

percent to about three percent of the total number 18 

of directed trips for scup relative to the total 19 

were taken in that Maine to North Carolina area. 20 

   The next column over, the 21 

recreational harvest limit is given.  For 2010, 22 

that's proposed at 3.01 million pounds.  That's an 23 

increase from 2.6 million pounds that was 24 
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implemented in 2009.  1 

   Now, moving over one more column, the 2 

recreational landings of scup.  This is the 3 

projected landings based on WAVEs 1 through 4 and 4 

using the 2008 proportion.  We can take those 5 

landings relative to that harvest limit and get a 6 

handle on the fishery performance, percentage 7 

overage/underage over the time period.  For 2007, 8 

the landings came in about 33 percent over that 9 

harvest limit.  In 2008, they were about 121 percent 10 

over the harvest limit.  And that's varied over the 11 

time period.  There were some higher overages early 12 

in the time period.  '05 and '06, it looks like the 13 

fishery came in under that harvest limit. 14 

   So, comparing the information we have 15 

for the two years, the 2009 recreational harvest 16 

limit was 2.59 million pounds.  The projected 17 

landings are about 4.6 million pounds.  The new 2010 18 

recreational harvest limit is 3.01 million pounds.  19 

Therefore, landings would need to be reduced by 20 

about 35 percent to achieve that new 2010 21 

recreational harvest limit. 22 

   In terms of management tools for the 23 

scup fishery, there are three tools, the same tools 24 
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we use for the summer flounder fishery.  We use 1 

seasonal adjustments, we use possession and size 2 

limit adjustments.  Those are the reduction tables 3 

that are provided in the memos.   4 

   The cumulative reductions of season 5 

and possession limit are not directly additive.  6 

There's an interactive effect that we have to 7 

calculate for all of these when we predict what 8 

management measures are going to be. 9 

   So, assumptions for the 2010 analyses 10 

are again similar to those for summer flounder.  We 11 

assume effort and availability will be the same in 12 

2010 as it is in 2009.  We recognize that that is an 13 

assumption that is going to be violated.  Effort and 14 

availability do change from year to year. 15 

   In addition, angler behavior is 16 

difficult to predict, and that's something we don't 17 

have a lot of information on to gauge how angler 18 

behavior is going to respond to adjustments to 19 

management measures.  In many cases, we might not be 20 

getting these one to one adjustments that we're 21 

getting on paper when they're actually implemented 22 

in the field. 23 

   So, the staff recommendations for 24 
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2010 are as follows:  Closing federal waters, the 1 

EEZ, would not achieve the required reduction.  So, 2 

adjusting those measures, if the season was 3 

completely eliminated would not get you 35 percent.  4 

   The federal fishery is a small 5 

component of the total landings.  I took a look at 6 

the 2008 information, and while there are caveats 7 

with using the area information available through 8 

MRFSS and the for-hire survey, the information that 9 

we do have suggests it's about four percent of the 10 

total landings are reported as coming from the EEZ. 11 

Even if that number isn't exactly right, it suggests 12 

it's a very small component of total landings. 13 

   Any meaningful reduction in landings 14 

must come from measures in state waters.  You could 15 

eliminate the entire federal fishery and not get 16 

that 35 percent on a coastwide basis. 17 

   In addition, the data that's 18 

available does not support stratifying management 19 

measures by mode.  That's my staff recommendation.  20 

I do not think it's supportable.  The sample sizes 21 

become very low intercept sample sizes, and with 22 

seasonal adjustments in there, it's very difficult 23 

to evaluate the effectiveness of what these measures 24 
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might be. 1 

   So, the staff recommendation for 2 

2010, a common set of regulations for both federal 3 

waters and the States of Massachusetts through New 4 

York, essentially to get them all on the same page 5 

with a common set of regs without a modal split 6 

between the minimum fish size and possession limits 7 

between the private angler and party/charter fleet.  8 

   In addition, by having them all on a 9 

common set of regulations, it would prevent the 10 

federal fishermen from being disproportionately 11 

affected by having their measures adjusted, and if 12 

common state measures aren't in place, they can't 13 

land in those states anyway.  So, they tend to be 14 

impacted by those changes.  That would be an 11-inch 15 

total length minimum fish size, a 10-fish possession 16 

limit and an open season from July 12 to September 17 

26.  So, that would be Mass. to New York and for the 18 

federal fishery.  19 

   In addition, staff recommended 20 

modification of the New Jersey measures.  For the 21 

last few years, the Monitoring Committee has 22 

discussed how to handle New Jersey.  New Jersey 23 

landings of scup have been increasing, and have 24 
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resulted in that three percent allocation to the 1 

state waters proportion New Jersey and states south 2 

being exceeded. 3 

   So, the staff recommendation is to 4 

get -- to have New Jersey retain that nine-inch 5 

minimum fish size, bring them up to a common 6 

possession limit with those northern states in 7 

federal waters, which would be a ten-fish possession 8 

limit, and an open season from July 1 to December 9 

30. 10 

   Now, this adjusted season would also 11 

remove WAVE 1.  There is a season currently in New 12 

Jersey, and that was retained in federal waters from 13 

January 1 to February 28.  However, that is a time 14 

period when there is no information collected 15 

through the MRFSS -- the for-hire survey for that 16 

time period.   17 

   There clearly is a winter fishery 18 

occurring.  There are landings occurring either in 19 

WAVE 6 on the back end or on WAVE 2 on the other end 20 

of that fishery, but it's not clear which WAVE that 21 

WAVE 1 would be most like in terms of the magnitude 22 

of the fishery.   23 

   So, the staff recommendation was 24 
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until we get a handle on what that fishery is and 1 

what the magnitude of that fishery is, I don't 2 

recommend having that season open because it is not 3 

being accounted for anywhere in our management 4 

process. 5 

   So, the Monitoring Committee reviewed 6 

the staff recommendations in the memo.  On November 7 

18th, they concurred with the staff recommended 8 

measures.  They also agreed that adjustment by 9 

fishing mode is not supportable by the data, so that 10 

there should not be these mode splits that are 11 

implemented.  12 

   They also highlighted the need for 13 

information on that January to February time period, 14 

that WAVE 1 fishery, and that perhaps we look to 15 

other sources of information other than the MRFSS, 16 

MRIP information, perhaps looking at VTRs, we do 17 

have VTRs for the federal fishery and for some 18 

states, maybe looking at those to get a handle on 19 

that for the party/charter fleet.  Just something to 20 

try to piece together what may be going on during 21 

that time period.  22 

   The Advisory Panel came to consensus 23 

on several recommendations, as well.  They discussed 24 
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both the staff recommendation and/or informed of the 1 

Monitoring Committee recommendations, and they felt 2 

that measures should remain status quo until the SSC 3 

and the Monitoring Committee can be jointly convened 4 

to revisit the ABC specification for the 2010 5 

fishing year. 6 

   In addition, they felt that an OY 7 

optimum yield definition should be provided for 8 

black sea bass.  They wanted to know what 9 

specifically optimum yield would be in terms of the 10 

catch level.  11 

   They support the current regional 12 

management approaches for scup, which is -- you 13 

know, that northern region, Mass. to New York and 14 

then measures for states -- state specific measures 15 

for New Jersey and states south. 16 

   In addition, they echoed similar 17 

concerns to summer flounder.  They had a lack of 18 

confidence in the MRFSS estimates.  They were 19 

concerned about the data, the quality of the data. 20 

   They also recommended that 21 

noncompliance rates be addressed, that states and 22 

managers examine the fine structures that are 23 

presently in place and look into additional funds to 24 
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address enforcement to make these management 1 

measures as effective as they can be. 2 

   In addition, they were frustrated 3 

with the limited number of tools -- management tools 4 

that were available, size, season, possession limit. 5 

 And based on Peter's question, we have a little bit 6 

better feel for what they were interested in that.  7 

   They were just looking to have those 8 

larger level conversations about how the 9 

recreational fishery should be managed.  They also 10 

felt that as soon as possible the postponed 11 

Amendment 7 should be revisited by the Council and 12 

the Board. 13 

   So, there were several developments 14 

after the November 18th Monitoring Committee and 15 

Advisory Panel meetings.  The Monitoring Committee 16 

raised concerns with the Massachusetts estimates for 17 

the party/charter mode in particular.  You can see 18 

that in the last table in the staff memo highlights 19 

that information for 2008 and 2009 by mode. 20 

   They noted that that information 21 

appeared to be inconsistent with prior year 22 

estimates for Massachusetts for that specific mode.  23 

   So, after the meeting, staff followed 24 
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up with the Monitoring Committee concerns and 1 

contacted NMFS Office of Science and Technology.  2 

Specifically, we spoke with Dave Van Voorhees after 3 

the meeting, as well as some of his staff, to look 4 

into this issue and get a better handle on what was 5 

driving those estimates. 6 

   So, NMFS S and T committed to an 7 

examination of this data and they engaged in 8 

discussions with the staff at the Commission, the 9 

Regional Office, myself, the Massachusetts Division 10 

of Marine Fisheries and Mark Terceiro over at the 11 

Northeast Fisheries Science Center.  12 

   Based on those discussions and a 13 

careful examination of the data, it was concluded 14 

that issues related to the low effective sample size 15 

for the headboat effort estimation for 16 

Massachusetts.   17 

   What was driving this, it was a 18 

combination of, one, the low sample size, and two, 19 

differences in the way the headboat fleet behavior 20 

operates north and south of the Cape.  On one side 21 

of the Cape, the headboats tend to take a large 22 

number of trips, go off and take two or three trips 23 

per day.  On the other side of the Cape, the number 24 
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of trips they take are less frequent, maybe one per 1 

week, two per week.  So, it's a much lower -- lower 2 

number of trips that they're taking. 3 

   So, that issue in conjunction with 4 

low sample sizes helped drive those estimates 5 

upwards.   6 

   This issue is specific to that 7 

Massachusetts headboat mode, and it was specific to 8 

the WAVE 3 estimate.  So, it didn't affect the other 9 

WAVEs and didn't affect this sample size -- low 10 

effective sample size issue didn't affect the other 11 

states.  12 

   So, the application of small area 13 

methods as recommended by the NRC Report would 14 

likely revise estimates downwards for the 15 

Massachusetts headboat mode. 16 

   Now, these small area methods, it's 17 

something that this NRC went into.  They're Bayesian 18 

 type approaches, where you would specify use.  19 

Other sources of information to help specify the 20 

framework in which those estimates would take place, 21 

that may include looking at adjacent areas, adjacent 22 

years, to get a handle on what the range of those 23 

estimates should be. 24 
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   There are several ways of applying 1 

this method, and these are methods that were 2 

endorsed in that report.  However, a technical group 3 

is needed to work in conjunction with the NMFS S and 4 

T staff to identify the most appropriate methods.  5 

What we need is a group that's really familiar with 6 

this fishery, with the fishery information and would 7 

be familiar with that Massachusetts information, as 8 

well. 9 

   So, the staff -- and I'm using the 10 

word staff broadly, because this would include 11 

Council staff, Commission staff and Region staff, as 12 

well -- based on discussions, we'd come up with a 13 

plan of action for how to address this issue. 14 

   The Council and Board don't have 15 

revised estimates in front of them today.  16 

Therefore, in order to get the wheels turning in 17 

terms of getting the specifications process moving 18 

forward, action needs to be taken to set scup 19 

recreational measures while these two groups are 20 

jointly convened. 21 

   Now, the Board may choose to take 22 

action to allow scup regional management as they 23 

have for the last few years under the Atlantic 24 
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States Marine Fisheries Commission process.  1 

   If those -- if action is taken to set 2 

measures based on the information that's available 3 

today, which indicates there's a 35 percent 4 

reduction required, and the Board recommends that 5 

conservation equivalency, the Council and Board can 6 

consider the following next steps to adequately 7 

address this issue:  8 

   The Board could take the Atlantic 9 

States Marine Fisheries Commission Technical 10 

Committee to work together with the NMFS staff, both 11 

S and T staff and Center staff, to identify the most 12 

appropriate methodology to address that issue, to 13 

figure out how to apply those small area methods 14 

that the NRC Report has recommended to address these 15 

issues, and to develop revised estimates for that 16 

Massachusetts headboat mode in WAVE 3. 17 

   The Board could also task the 18 

Atlantic States Marine Fisheries Commission TC with 19 

crafting management measures consistent with any 20 

revised estimates for the February Commission 21 

meeting.  22 

   Now, the Council could take action, 23 

as well, to address this issue.  The Council could 24 
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task staff to develop a range of options for the 1 

recreational specifications measures package that we 2 

put together and submit typically mid-February, in 3 

2010, based on those revised 2009 estimates for the 4 

Massachusetts headboat WAVE 3. 5 

   What this would do is allow the 6 

Regional Administrator to implement measures for the 7 

2010 fishing year, which would be consistent with 8 

the best available information available; and so, 9 

between this point and when we get to that point 10 

where we submit the packages in February, those 11 

revised estimates should be best available 12 

information. 13 

   So, to achieve the following actions, 14 

motion could be crafted as follows, and this is just 15 

some idea for how things could be worded to set 16 

these -- the wheels in motion to have these things 17 

happen.   18 

   So, possible Council and Board action 19 

could be taken to move that the scup recreational 20 

measures in 2010 consist of a fish size, possession 21 

limit and open season for federal waters.  That 22 

would need to achieve that 35 percent required 23 

reduction.  However, Council staff could be tasked 24 
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with developing a range of options for submission in 1 

the recreational measures package that are 2 

consistent with any revisions to the scup Mass. 3 

preliminary recreational catch and landing estimates 4 

that occur after this meeting for purposes of 5 

allowing the Regional Administrator to implement 6 

measures that are responsive to the best available 7 

scientific information at the time of final 8 

rulemaking.  9 

   So, by putting alternative options in 10 

the specifications package, it would give the RA the 11 

ability to do something other than what the Council 12 

and the Board recommend today for federal management 13 

measures. 14 

   Potential Board action could be move 15 

that conservation equivalency be used for scup in 16 

state waters for 2010.  The Board task the ASMFC 17 

Technical Committee to work with NMFS S and T staff 18 

to address sampling methodology issues pertaining to 19 

the 2009 scup Mass. preliminary recreational catch 20 

and landing estimates; and craft recreational 21 

measures that are consistent with any estimate 22 

revisions prior to the February 2010 Summer 23 

Flounder, Scup and Black Sea Bass ASMFC Board 24 
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meeting. 1 

   Now, again, I'm just putting this 2 

language out there as recommendations and tried to  3 

-- I've attempted to lay out a path for how this 4 

issue may be resolved because we do not have revised 5 

estimates right now in place, and clearly NMFS S and 6 

T staff are looking for a technical group to work 7 

with them to revise these estimates to identify the 8 

most appropriate methods.  So, this is the staff 9 

recommendation for how to resolve this. 10 

   And that's it for my talk.  11 

   CHAIRMAN JACK TRAVELSTEAD:  Jessica, 12 

do we have any estimates of what portion of the 13 

overage might be addressed by fixing this 14 

Massachusetts estimation problem?  15 

   JESSICA COAKLEY:  Well, it would be  16 

-- it would depend on the types of methods that are 17 

applied.  Basically, it's likely that those 18 

estimates would be revised downwards, but it's not 19 

clear if -- you know, all of the overage or half of 20 

the overage or a third of it would be addressed 21 

through that methodology.  It's something that 22 

really the technical groups need to sit down and 23 

figure out the method first and then get those 24 
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revised estimates and we can start to look at where 1 

they are relative to the management process. 2 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 3 

you.  Rick.  4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  5 

Thank you, Jack.  I'd just like to take this 6 

opportunity to commend Jessica and our staff, and 7 

also thank our management partners.  And she said as 8 

soon as a problem was discovered with this data, she 9 

reached out to our management partners in the MRFSS 10 

program and Mass. DMF and the Regional Office, the 11 

Science Center, everybody worked together to try to 12 

identify the problem.  13 

   And I think what you see here is a 14 

blueprint for a good faith solution to the problem. 15 

 She set up a provisional process whereby we could 16 

move forward and try to correct it and incorporate 17 

the corrections into the recreational measures as 18 

they're set.   19 

   But again, a lot of work has 20 

transpired on this issue here in the past few weeks, 21 

and I just want to commend the staff for doing an 22 

excellent job and thank our partners.  23 

   We have with us today Dave Van 24 
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Voorhees and Gordon Colvin have joined us; Dave with 1 

the MRFSS program, Gordon from MRIP.  And really 2 

appreciate their support on this issue, as well.  3 

Thank you.  4 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 5 

you.  Steve.  6 

   STEVE HEINS:  Thanks, Mr. Chairman, 7 

and I second what Rick just said.  We haven't yet 8 

received WAVE 5 data.  Any chance that this problem 9 

that we're having with Massachusetts, the issue, is 10 

going to crop up for another state like New York? 11 

   JESSICA COAKLEY:  Well, I'm sure when 12 

the WAVE 5 information becomes available, that the S 13 

and T -- NMFS S and T staff are going to take a 14 

careful look at that, along with their state 15 

partners when they have their WAVE review meeting to 16 

identify any possible estimation issues so that 17 

those could be resolved before the preliminary data 18 

is released and before it goes final for end of the 19 

year. 20 

   STEVE HEINS:  All right.  So, maybe 21 

any motion to this effect might have to consider 22 

WAVE 5 as it comes aboard?  That's just a thought. 23 

   CHAIRMAN JACK TRAVELSTEAD:  I think 24 
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the draft motion is general enough to capture that. 1 

 Yeah.  Tom Fote.  2 

   TOM FOTE:  Jessica, when you -- 3 

basically, I saw you put up New Jersey's proposal to 4 

go to 50 to a 10 fish bag limit, and I know a lot of 5 

times when I used to look at bluefish and we had a 6 

15 fish bag limit, it was such a small percentage of 7 

the catch that it wouldn't really have made a 8 

substantial difference.  9 

   So, I'm wondering what is 50, what is 10 

40, what is 30 and what is 20, and how much of a 11 

proportion of the catch is made up of anglers?  12 

What's the success rate of anglers actually catching 13 

20 fish, 30 fish, 40 fish and 50 fish, because a lot 14 

of times what charter boat and party boat captains 15 

are basically selling is perception.   16 

   You know, you're not going to -- it's 17 

like summer flounder, we're not going to go out and 18 

catch six fish in New Jersey.  You're lucky to get 19 

one keeper or two keeper, but advertise eight -- six 20 

fish makes a big deal about drawing customers.  And 21 

so I'm just looking at what the success rate is, if 22 

you can give me those figures?  23 

   JESSICA COAKLEY:  Well, I can point 24 
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you to a table to give you a ball park of what those 1 

things may be, because I -- again, you know, can't 2 

calculate the interactions of all these things on 3 

the fly.  4 

   But if you look to Page 15, Table 10, 5 

basically this is the reduction table.  So, across 6 

the top you have minimum fish size.  Down the rows, 7 

you have possession limit or bag limit.  And as you 8 

can see, the way you use these tables is the 9 

reduction's calculated as the difference between 10 

whatever your current regulations are and then the 11 

adjustment to the new sets of regulations.  12 

   So, for example, if you go to ten and 13 

a half inches and 50 fish, and then you decide to go 14 

to ten fish, that's about a five percent change.  15 

And it depends on what size limit you're looking at, 16 

because these are set up as size/possession limit 17 

combos.  But once you get out to those higher 18 

possession limits, it's a few percent in terms of 19 

the magnitude of effect.  20 

   However, same issues we highlighted 21 

with summer flounder with the possession limits.  It 22 

depends on availability.  There are other things 23 

that drive angler behavior with possession limits.  24 
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   TOM FOTE:  Yeah, the follow-up on 1 

that.  But when we look at summer flounder, it means 2 

available catch overall.  But if you look at success 3 

rate over the years, there's been no dramatic 4 

increase of going from -- you know, success rate of 5 

one fish or two fish per trip all of a sudden to 6 

five or six.   7 

   What it basically does is the success 8 

rate of how many anglers are taking one fish or two 9 

fish home, and more people are taking one or two 10 

fish, because it's not because more anglers are 11 

catching a bigger limit.  As the charts I've looked 12 

at over the years.  Maybe I'm wrong, but that's what 13 

I've always perceived and what I've seen happening 14 

at that level.  15 

   CHAIRMAN JACK TRAVELSTEAD:  Dave 16 

Pierce.  17 

   DAVID PIERCE:  I'd also like to add 18 

my thanks to Jessica and for all those involved in 19 

digging deeper into this problem.  Clearly, if we 20 

had come here today without her having done all that 21 

good work with other staffs, we would find ourselves 22 

in a very difficult situation, and potentially very 23 

embarrassing.   24 
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   So, thank you very much for that, 1 

Jessica.  It's a very good -- very good work on your 2 

part and also the suggested motions, they're 3 

creative and I think we'll likely -- we'll go with 4 

those motions when it's time to offer one up for 5 

discussion.  6 

   I've got a question that relates to 7 

your recommendation on Page 5, where in your 8 

presentation you had on the screen as a season, and 9 

the recommendations in the summary, as a season you 10 

had July 12 through September 26; but in this 11 

document, it's June 12th.  And I've been operating 12 

with the assumption that it is June 12th, not July 13 

12th.  So, is that just a typo, a mistake that was 14 

put up on the screen?  15 

   JESSICA COAKLEY:  Give me one second 16 

to double-check for you.  (Pause.)  Yeah, I 17 

apologize.  That's a typo on my presentation.  That 18 

should read June 12th.  19 

   DAVID PIERCE:  Okay.  Thank you very 20 

much.  Another question that relates to the specific 21 

recommendation.  Reacting as you had to, to the 22 

large catches in Massachusetts, I think primary from 23 

the party boat/charter boat fleet, and then also 24 



  
 

 

 
 
 

 138

from New York, too, in the fall, you recommend the 1 

June 12 through September 26. 2 

   So, that pretty much, I think, would 3 

remove a lot of that party and charter boat catch, 4 

if not all that party and charter boat catch that I 5 

assume has contributed towards the severity of the 6 

overage.  Again, subject to further review and 7 

analysis, as you indicated earlier on. 8 

   I guess my question is, if that is 9 

true, if that particular seasonal period removes the 10 

-- a significant amount, a vast majority of party 11 

and charter boat catch, why do we have an 11-inch 12 

minimum size being suggested since when you go to 13 

the table it shows individual state restrictions, 14 

and really we're only talking about New York, 15 

Massachusetts, Connecticut and Rhode Island -- New 16 

Jersey to some extent. 17 

   You see that we have operated with 18 

different minimum sizes, 11 inches for the party and 19 

charter and 10 and a half for the private angler.  20 

So, I would think that the recommendation, the 21 

Monitoring Committee, your recommendation, could 22 

very easily have said ten and a half inches and then 23 

as -- and the rest as you've recommended, because 24 
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the 11 inches is for party and charter.  Take them 1 

out of the picture, then 10 and a half I think would 2 

be the appropriate size. 3 

   So, that's my question.  Why would 4 

that -- what I just said relative to party and 5 

charter, is 11 inches needed, why can't we go 6 

forward with 10 and a half?  7 

   JESSICA COAKLEY:  Okay.  Well, the 8 

way I needed to step through these adjustments, that 9 

season of June 12 to September 26 was selected to 10 

try to maintain the bulk of the season that is 11 

presently in place for those States of Mass. to New 12 

York.  It does cut off some of that earlier WAVE 3  13 

-- 3 season for Massachusetts. 14 

   However, in order to achieve the full 15 

bundle of reduction required, it needed to come from 16 

somewhere.  So, adjusting that ten and a half inch 17 

to 11 inch minimum fish size picked up that 11 18 

percent -- 11 percent reduction, and the stepping 19 

wise through the next step, which would be to adjust 20 

that possession limit and the season, got you that 21 

next step in terms of the predicted reductions. 22 

   I realize that you're suggesting that 23 

the majority of those landings would go away if that 24 
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front end of the season is removed, but what I have 1 

to go by are using the actual catch rates per WAVE 2 

for those individual states to make that adjustment. 3 

 And that indicates that what you're going to get 4 

from that is 33 percent for that combined possession 5 

limit adjustment.  And -- yeah, I think that's 6 

pretty --   7 

   DAVID PIERCE:  Okay.  Thank you.  8 

   JESSICA COAKLEY:  -- pretty much it. 9 

   DAVID PIERCE:  I guess -- I'm 10 

assuming that even after the good work -- even after 11 

the work to be done relative to how to recalculate 12 

Massachusetts party and charter boat catch and 13 

perhaps New York, as well, that we're still going to 14 

need the -- Massachusetts and New York specifically, 15 

we're still going to need some very serious 16 

discussion and decisions relative to -- well, 17 

changing the bonus season in some way.  And I think 18 

in a rather dramatic way, to prevent ourselves from 19 

having high catch in that particular segment of the 20 

scup fishery.  21 

   So, you know, with that said, I 22 

recognize there's no analysis behind this and you 23 

had to do what you had to do, but I would think the 24 
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ten and a half would probably suffice in light of 1 

what eventually is going to happen when the states 2 

decide how to significantly restrict this scup 3 

fishery, party and charter boat catch, spring and in 4 

the fall, both the front end and the back end of the 5 

season. 6 

   CHAIRMAN JACK TRAVELSTEAD:  Pat 7 

Augustine.  8 

   PAT AUGUSTINE:  Thank you, Mr. 9 

Chairman.  Are you looking for a motion on Jessica's 10 

recommendations to kick it off and then continue the 11 

debate on those, as to whether there's any other 12 

issues brought up by Council or Board members to 13 

that motion or motions in particular?  14 

   CHAIRMAN JACK TRAVELSTEAD:  I've got 15 

a couple of people on the list who apparently have 16 

questions of Jessica, but I'll be glad to come back 17 

to you --  18 

   PAT AUGUSTINE:  Okay.  Thank you.  19 

   CHAIRMAN JACK TRAVELSTEAD:  -- when I 20 

exhaust that list.  Should be --  21 

   PAT AUGUSTINE:  Thank you.  22 

   CHAIRMAN JACK TRAVELSTEAD:  -- fairly 23 

quickly.  Pete.  24 
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   PETER HIMCHAK:  Yes, thank you, 1 

Jessica.  And I'm always confused on where New 2 

Jersey falls into the scup gradient.  And when you 3 

talk about the possession limit recommendation of 4 

ten fish, is that in the EEZ or also in New Jersey 5 

state waters?  6 

   JESSICA COAKLEY:  That would be a 7 

recommendation for state measures.  So, for federal 8 

waters, it would be the 11-inch, ten-fish possession 9 

limit, July 12th to September 26 season.  That would 10 

be the federal measures.  And then that ten-inch 11 

would then be the same as what potentially could be 12 

the New Jersey possession limit of ten fish under 13 

this recommendation.  14 

   PETER HIMCHAK:  Mr. Chairman, if I 15 

might.  Then, as a follow-up, but under the 16 

suggested format of a motion, there is still the 17 

option for the state to demonstrate a reduction -- 18 

and I'm looking at the recommendation of the 19 

Monitoring Committee, as well as an adjustment to 20 

New Jersey management measures, and I'm trying to 21 

figure out to achieve what?  A reduction of what?  22 

   And it brings up two issues, 23 

certainly what Tom pointed to was the possession 24 
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limit, 50 to 10.  If we have data within state from 1 

angler surveys and from the for-hire survey that 2 

don't show a significant reduction, do we lose that 3 

option by recommending a state -- see what I mean?  4 

We're recommending a state possession limit today, 5 

whereas, I thought we still had the flexibility 6 

through the ASMFC Board to address this later. 7 

   And then I had just one comment on 8 

WAVE 1. 9 

   CHAIRMAN JACK TRAVELSTEAD:  Toni. 10 

   TONI KERNS:  Thank you.  Pete, if the 11 

Board votes for conservation equivalency, the state 12 

can go back and make a -- do a proposal that it -- 13 

through the TC for what type of reduction you'll 14 

need. 15 

   If the projected numbers go as set, 16 

right now the southern region is over by about 17 

160,000 fish.  So, New Jersey did not -- the 18 

northern states absorbed the overage in New Jersey 19 

in 2008.  In 2009, the overage was absorbed by the 20 

increase in the TAL.  And so, we know that the 21 

southern states have had a continual overage, but we 22 

just haven't had the southern states take that 23 

impact in.   24 
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   So, it's something that's been 1 

coming, and then that's why the Monitoring Committee 2 

recommended making a change.  And they even 3 

discussed whether or not New Jersey should be put 4 

into the northern region because we've been seeing 5 

increases in landings in the New Jersey portion of 6 

the southern states. 7 

   But you can do that proposal and 8 

change the season or the size limit, but the -- to 9 

your state needs, if conservation equivalency is 10 

chosen. 11 

   CHAIRMAN JACK TRAVELSTEAD:  Pete. 12 

   PETER HIMCHAK:  Thank you, Mr. 13 

Chairman.  Yeah, I just wanted to ensure that we had 14 

not lost that flexibility -- or that option, rather. 15 

   And then on the WAVE 1 -- you know, 16 

boy, yeah, it is problematic with striped bass and 17 

tautog and all this other stuff.  And finally, we 18 

see some funding being set up for the ACCSP to at 19 

least address WAVE 1 through a telephone survey.  I 20 

don't think it's going to start till 2011; but 21 

nonetheless, it's not going to be nearly as good as 22 

what North Carolina's done. 23 

   But I mean, we do -- as was pointed 24 
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out to me, we do have a -- from one of our advisors, 1 

we do have data from the for-hire survey, and it 2 

shows a negligible fishery in that WAVE 1.  So, 3 

again, I'm just bringing that up because if we're 4 

deciding to eliminate it today, then it seems like 5 

well, how do you monitor a fishery -- how do you 6 

investigate a fishery that you just closed?  So -- 7 

and this was brought up to me by one of our 8 

advisors.  So, thank you.  9 

   CHAIRMAN JACK TRAVELSTEAD:  Rick. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  11 

Thank you, Jack.  Just as a point of privilege, I'd 12 

like to take this opportunity to acknowledge and 13 

welcome Admiral Wayne Justice.  Admiral Justice has 14 

joined us during Jessica's presentation, and I just 15 

wanted to take an opportunity to welcome you to our 16 

December meeting and welcome to the discussion.  17 

Thank you. 18 

   CHAIRMAN JACK TRAVELSTEAD:  Any 19 

further questions of Jessica?   20 

 (No response audible.) 21 

   CHAIRMAN JACK TRAVELSTEAD:  Seeing 22 

none, Pat, back to you.  23 

   PAT AUGUSTINE:  Thank you, Mr. 24 
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Chairman.  If you would put your two recommendations 1 

for motions up there, Jessica, I would like to make 2 

a motion to the effect:  Move that the scup   3 

recreational measures in 2010, consistent with an 4 

unknown inch total length minimum fish size and 5 

unknown possession limit and an open season from 6 

March through unknown -- 7 

   CHAIRMAN JACK TRAVELSTEAD:  Pat, let 8 

me -- you need to actually fill in the blanks there. 9 

 (Laughter.)  10 

   PAT AUGUSTINE:  Well, somebody help 11 

me with the blanks. 12 

   CHAIRMAN JACK TRAVELSTEAD:  Suggest 13 

you look at Page 5.  14 

   PAT AUGUSTINE:  Consistent with a -- 15 

I'm sorry?   16 

   CHAIRMAN JACK TRAVELSTEAD:  Look at 17 

Page 5.  18 

   PAT AUGUSTINE:  State a size?  19 

   CHAIRMAN JACK TRAVELSTEAD:  Page 5. 20 

   PAT AUGUSTINE:  Oh, okay.  I'm having 21 

too much fun.  There it is.  Okay.  When we go just 22 

with that recommendation then, we're talking about 23 

an 11-inch minimum size, ten-fish possession limit, 24 
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an open season from June 12th through September 1 

26th, 2010, for federal waters.   2 

   Then want me to read the rest into 3 

it?  However, to task Council staff with developing 4 

a range of options for submission in the 5 

recreational measures package that are consistent 6 

with any revisions to scup Massachusetts preliminary 7 

recreational catch and landings estimates that occur 8 

after this meeting for purposes of allowing the 9 

Regional Administrator to implement measures that 10 

are responsive to the best available science 11 

information -- scientific information at the time of 12 

final rulemaking.  For both the Council and the 13 

Commission.  14 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  Is 15 

there a second to the motion?  We have a second from 16 

Gene Kray on behalf of the Council.  Is there a 17 

second on behalf of ASMFC Board?  We don't need 18 

that? 19 

 (Pause.) 20 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  We 21 

do need a second from the ASMFC.  Dave Pierce, okay. 22 

 This is a Council and Board action item, making 23 

recommendations on federal waters measures.  24 
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Discussion on the motion?  Dave.   1 

   DAVID PIERCE:  Yeah.  Earlier on, 2 

someone had made a suggestion that New York's data 3 

may need to be looked at, as well.  I guess my 4 

question would be to Jessica, if indeed including 5 

New York in this motion would be a benefit?  If not, 6 

I'm fine with the motion the way it is; but I stand 7 

to be guided by you and other staff who are digging 8 

deeper into this issue.  9 

   CHAIRMAN JACK TRAVELSTEAD:  Jessica. 10 

   JESSICA COAKLEY:  Well, I know that 11 

the NMFS S and T staff had taken a closer look at 12 

the scup information in general to make sure that 13 

there weren't any of those other small effective 14 

sample size estimation issues, and they didn't 15 

indicate that they had identified any others.   16 

   But we do have Dave Van Voorhees here 17 

right now, if he'd mind commented on what they did 18 

take a look at. 19 

   CHAIRMAN JACK TRAVELSTEAD:  Dave, 20 

would you care to comment on that?  21 

   DAVID VAN VOORHEES:  We don't --  22 

   CHAIRMAN JACK TRAVELSTEAD:  Can you 23 

come to the mike, please?  24 
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   DAVID VAN VOORHEES:  Can you repeat 1 

the question?  This is specific to WAVE 5?  2 

   JESSICA COAKLEY:   Oh, what Dave was 3 

speaking to was examination of WAVE 3 -- or yeah, 4 

the New York estimates for WAVE 3.  5 

   DAVID VAN VOORHEES:  For WAVE 3?  6 

   JESSICA COAKLEY:  Yes.  Oh, 5.  7 

   DAVID VAN VOORHEES:  Yeah, 5.  8 

   JESSICA COAKLEY:  Oh, 5.  9 

   DAVID VAN VOORHEES:  Yeah.  Well, 10 

preliminary estimates for WAVE 5 are not available 11 

yet.  We usually have those available 45 days after 12 

the WAVE.  So, when we do have those estimates, we 13 

will be reviewing them very closely to see if there 14 

are any issues.  15 

   Certainly, based on the experience we 16 

had in looking at these numbers with Jessica and 17 

Mark Terceiro and other folks, we'll be looking very 18 

closely at the ones that are coming out for WAVE 5, 19 

as well. 20 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  21 

Where does that leave us?  Harley.  22 

   HARLEY SPEIR:  Just a question.  23 

Would the -- the recommendation says something to 24 
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the effect that Massachusetts through New York would 1 

have a specified minimum size.  Would the southern 2 

states, Delaware south, then retain what they have 3 

now; that is eight-inch size limit, 50-fish under 4 

this motion? 5 

   CHAIRMAN JACK TRAVELSTEAD:  This 6 

motion only applies to federal waters.  We'll get to 7 

the conservation equivalency in the next motion.   8 

   Is that correct?   9 

   JESSICA COAKLEY:  Uh-huh. 10 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  11 

Frank.  12 

   FRANK BLOUNT:  Yes, thank you.  I 13 

know it's federal waters and a lot of the boats 14 

aren't permitted, but as far as a federally 15 

permitted vessel goes, this takes the party boat 16 

industry 100 percent out of the fishery.  It's going 17 

to take the New Jersey boats that have their winter 18 

fishery.  Rhode Island, we traditionally have a fall 19 

fishery, which is the October period, which has been 20 

cut down by the regional approach to the 15th of 21 

October.  22 

   With these particular dates in there, 23 

if you're a federally permitted vessel, you are 24 
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effectively out of the scup fishery now. 1 

   CHAIRMAN JACK TRAVELSTEAD:  Other 2 

comments on the motion?  Tom.  3 

   TOM FOTE:  I'd really like to hear 4 

from the audience before we go into -- be able to 5 

comment after we basically go to the audience, 6 

because I don't really know the impacts on that. 7 

   CHAIRMAN JACK TRAVELSTEAD:  Pat 8 

Kurkul.  And then we'll go to the audience.  9 

   PATRICIA KURKUL:  I'm sorry.  I may 10 

have missed something.  But the staff recommendation 11 

also speaks to the minimum size for Rhode Island, 12 

Connecticut, New York and Massachusetts.  And so if 13 

you're not including that part of it, then why does 14 

it need to be a Board recommendation?  15 

   CHAIRMAN JACK TRAVELSTEAD:  We've 16 

quietly been having this discussion, while everyone 17 

else is talking -- and it appears that the Board 18 

does not need to vote on this motion.  This is a 19 

Council motion.  Unless I hear differently from 20 

Vince or Bob Beal, there's no need for the Board to 21 

--  22 

   JOEL MACDONALD:  Right.  You know, 23 

based upon the procedures that we have, there would 24 
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have to be a motion to suspend the rules if you want 1 

to go that way. 2 

   Typically, you could have the Board -3 

- you know, vote in support of it, if it so chose, 4 

but the other option is to have somebody make a 5 

motion to suspend the rules, to allow the Council to 6 

vote just on the federal measures. 7 

   My recommendation is why don't you 8 

split it, have somebody file -- make a motion to 9 

suspend the rules and just let the Council vote on 10 

the federal measures.  But it's up to you, Mr. 11 

Chairman. 12 

   CHAIRMAN JACK TRAVELSTEAD:  It was 13 

also pointed out that last year both groups voted on 14 

the motions.  Maybe it wasn't necessary; I don't 15 

know.  16 

   Let's make sure we're technically 17 

correct on this.  So, let's have a motion to suspend 18 

the rules so that just the Council votes on this.  19 

Gene, you're making the motion? 20 

   EUGENE KRAY:  Thank you, Mr. 21 

Chairman.  Yes, I'll make a motion that we suspend 22 

the rules dealing with the scup recreational fishery 23 

in the EEZ for the time being. 24 
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   CHAIRMAN JACK TRAVELSTEAD:  And 1 

that's on behalf of the --  2 

   EUGENE KRAY:  The Council.  3 

   CHAIRMAN JACK TRAVELSTEAD:  -- 4 

Council.  Is there a second to that motion?  5 

Seconded by Peter deFur.   6 

   Is there an identical motion on 7 

behalf of the Board?  Don't?  8 

   JOEL MACDONALD:  I actually wrote the 9 

procedures, and I can't bring them to mind; but my 10 

recollection is that a member from either group to 11 

vote to suspend the rules.  12 

   CHAIRMAN JACK TRAVELSTEAD:  Okay. 13 

   JOEL MACDONALD:  Okay? 14 

   CHAIRMAN JACK TRAVELSTEAD:  So, we 15 

have a motion from the Council.  So, comments on the 16 

motion to suspend the rule?  Tom.  17 

   TOM FOTE:  Last year, when I asked 18 

for a motion to suspend the rules, the Commission 19 

never even got a chance to vote on it because the 20 

motion -- and we made it as a Commission, because it 21 

had to be passed by both bodies, and we got 22 

rejected.  And the Commission never even got a 23 

chance to vote. 24 
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   So, if I'm just listening to Joel, 1 

maybe I misinterpreted what he said, but one body 2 

can make the motion and one body votes on it and the 3 

other body doesn't have to vote on it?  4 

   JOEL MACDONALD:  That's my 5 

recollection.  I don't have the procedures in front 6 

of me, but I think the discussion that we had -- and 7 

these were adopted, I believe, at Secaucus many 8 

years ago -- that it was preferable to have -- if 9 

you wanted to suspend the rules, then let one group 10 

who had -- you know, the obligation to vote make 11 

that motion to suspend it.  Because the other party 12 

really didn't have an interest in the motion before 13 

it?   14 

   TOM FOTE:  But Joel, last year I was 15 

turned down dramatically, where the Council voted on 16 

the motion -- because I asked for a suspension on 17 

the rules on the summer -- was it -- black sea bass 18 

to go back to the -- and this only happened three 19 

meetings ago or four meetings -- we did the specs 20 

for sea bass, asked to suspend the rules so the 21 

Commission could handle it at their separate 22 

meeting, never even got a vote by the Commission 23 

because once the Council voted it down -- and I made 24 
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the motion to begin with at the Commission level, so 1 

-- and we were the ones that were responsible for 2 

doing that.  3 

   So, you're basically playing the 4 

rules differently now than you were three months 5 

ago.  6 

   JOEL MACDONALD:  Well, my 7 

recollection is the vote back in the August meeting 8 

was a vote on the TAL, in which both groups had an 9 

interest.  10 

   In this situation, there's only the 11 

federal measures on the table; and therefore, the 12 

Council or the Council member can submit a motion to 13 

waive it because the other group doesn't have an 14 

interest.  15 

   Where you have an item that is a 16 

common interest to both groups, then you would need 17 

a motion from both groups to suspend the rules, 18 

because both parties have an interest in it.  But 19 

here, the situation is different.  I believe that's 20 

how the procedures are written, to address both of 21 

those situations.  But as I said, I don't have them 22 

squarely in front of me.  That's the difference 23 

between the two situations.  24 
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   TOM FOTE:  But you are affecting 1 

federally permitted vessels that fish in state 2 

waters, because then they supersede the state 3 

waters.  So, both groups do have an interest in 4 

this.  5 

   JOEL MACDONALD:  They don't -- well, 6 

technically speaking, those measures do not 7 

supersede state measures.  There's a difference 8 

between -- you know, I don't want -- well, let's get 9 

into this.  10 

   How do state -- how do federal 11 

measures apply in state waters?  There's one way to 12 

-- well, there's one way that currently they apply. 13 

 If you choose to get a federal permit, a federal 14 

fishing permit, a condition precedent of getting 15 

that permit is that the owner of the boat agrees to 16 

abide by the federal measures, regardless of where 17 

the fishing is taking place, the gear's possessed, 18 

et cetera.  19 

   That is not a supersession on the 20 

part of the United States government.  Federal and 21 

state laws don't clash.  It's simply an obligation 22 

that you're bound to abide by federal regulations 23 

regardless of where you fish.  It's an enforcement 24 
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mechanism.  1 

   I can tell you the origins of that. I 2 

don't want to -- you know, belabor the record, but 3 

it stemmed back in I believe the '80s from a 4 

situation in Maine.  Harry Ross and the Karma was a 5 

fisherman in the groundfish fishery.  And Harry used 6 

to challenge us with respect to the amount of fish 7 

he brought in.  He would typically claim that he 8 

caught the excess fish, conveniently, off a certain 9 

lighthouse in state waters.  And the Coast Guard was 10 

good enough to try and put an asset on him to follow 11 

Harry around, and it never worked.  He was kind of a 12 

dodgy character.  13 

   But anyway, in General Counsel, we 14 

came up with this mechanism.  There was a long 15 

debate on this, as you might expect, because it 16 

implicated, at least on the periphery, states' 17 

rights.   18 

   And so we concluded that it was a 19 

necessary adjunct to enforcement of the federal 20 

regulations to put that particular provision in.  21 

And it's at the election of those who choose to 22 

apply for a permit; it's not something we impose on 23 

the states.  So, that's -- that's the difference.  24 



  
 

 

 
 
 

 158

   CHAIRMAN JACK TRAVELSTEAD:  Pat, on 1 

this issue?  2 

   PATRICIA KURKUL:  On this issue.  I 3 

don't exactly recall how it reads either, but it 4 

seems to me that what we could do is have both vote 5 

and then there's at least no question about the 6 

validity of it.  On the motion to suspend. 7 

   CHAIRMAN JACK TRAVELSTEAD:  Anybody 8 

object to both bodies voting on the motion to 9 

suspend?  10 

 (No response audible.) 11 

   CHAIRMAN JACK TRAVELSTEAD:  Seeing 12 

none, who was the maker of the motion for -- Gene, 13 

that was -- for the Board, it was Pat Augustine and 14 

seconded by?  Mark Gibson.  Okay.  So, we have two 15 

like motions to suspend the rules. 16 

   Dave Pierce, do you have a comment on 17 

that?  18 

   DAVID PIERCE:  I thought I had 19 

seconded the motion.  20 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  21 

Too late.  Any comments?  Any final comments on the 22 

motion to suspend the rules?  23 

 (No response audible.) 24 
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   CHAIRMAN JACK TRAVELSTEAD:  Okay.  1 

I'm going to turn it over to the Chair for a vote. 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 3 

right.  Is the Council ready for the question to 4 

suspend the rules?     5 

 (Motion as voted.) 6 

 {Move to suspend the rules to let the Council alone 7 

 vote on above motion.} 8 

   COUNCIL CHAIR RICK ROBINS:  All those 9 

in favor, please raise your hand.  10 

 (Response.) 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  12 

Sixteen.  Opposed, like sign.  13 

 (No response.) 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  15 

Abstentions, like sign.  16 

 (No response.) 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  18 

Motion carries.  A.C. 19 

   A.C. CARPENTER:  For the Board, is 20 

there a need for a caucus?  There apparently is a 21 

need for a caucus.  We'll have a 30-second caucus. 22 

 (Pause.) 23 

   A.C. CARPENTER:  Is the Board ready? 24 
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 Is New Jersey ready?   1 

   We're ready to call the question.  Is 2 

New Jersey ready to vote?   3 

 (No response.)  4 

   A.C. CARPENTER:  Is New Jersey ready 5 

to vote? 6 

   UNIDENTIFIED:  Yes.  7 

   A.C. CARPENTER:  All states in favor 8 

of suspending the rules, please raise your hand. 9 

 (Response.)  10 

   A.C. CARPENTER:  All opposed?  11 

 (Response.) 12 

   A.C. CARPENTER:  One opposed, two 13 

opposed.  Any abstentions?  14 

 (No response.)  15 

   A.C. CARPENTER:  Any null votes?  16 

 (No response.) 17 

   A.C. CARPENTER:  The motion carries.  18 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  We 19 

have now suspended the rules.  That means that the 20 

Council will vote now on the Augustine motion that 21 

is on the screen.  If you could scroll down a little 22 

bit so we could read it all. 23 

   And then following that vote, 24 
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there'll be I assume another motion on conservation 1 

equivalency that only the Board would vote on. 2 

   Any final comments on this motion?  3 

Yes, Gil. 4 

   GIL EWING:  Thank you, Mr. Chairman. 5 

 We said we would take public comments before we 6 

voted.  Thank you.  7 

   CHAIRMAN JACK TRAVELSTEAD:  Tony. 8 

   Are there any others in the audience 9 

who'd like to comment, if you could raise your hand? 10 

 Three.  We have three public comments.  We'll hear 11 

from all of you. 12 

   TONY BOGAN:  Thank you, Mr. Chairman. 13 

Tony Bogan from United Boatmen again.  We cannot 14 

support this motion.  Apart from the implications of 15 

the ten-fish bag limit, which Frank Blount so 16 

eloquently alluded to and put it very succinctly -- 17 

out of business -- those are three words that pretty 18 

much describe what that's going to do to the party 19 

and charter boat fleet as far as the scup fishery -- 20 

as far as the directed scup fishery is concerned. 21 

   Another reason we can't support it is 22 

because the months of January and February are not 23 

up there.  We know that the months of January and 24 
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February are limited in their impact as far as 1 

landings are concerned.   2 

   If it's not open in federal waters in 3 

January and February, well, for a good portion of 4 

the eastern seaboard of the United States, that's 5 

where the fishery exists in January and February.  6 

   Another thing that concerns me is the 7 

fact that at the AP meeting, at the advisors 8 

meeting, we provided -- and I say we, Adam Nowalsky, 9 

who's one of the people sitting behind me here -- 10 

provided the VTR data for the last three years from 11 

the for-hire sector for January and February. 12 

   It was also -- we were under the 13 

impression, apparently mistakenly, that Toni Kerns 14 

and Jessica had talked about looking into getting 15 

that ACCSP data or verifying the VTR data, and 16 

there's no mention of the VTR data in here in the 17 

material -- in the briefing material.  18 

   The VTR data clearly shows that -- 19 

so, first of all, there's the error here where it 20 

says -- let me see -- I'm on Page 5 of the handout. 21 

 And where am I?  I'm going to -- excuse me here as 22 

I read through it: 23 

   There is no information to quantity 24 
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the extent of scup landings during this time period. 1 

   That statement is factually 2 

incorrect.  There is information.  It might not be 3 

the information you necessarily want.  We always 4 

like more data than we have, but as I've learned 5 

from three years sitting at this table, it's the 6 

data you have.  And that's the data we work with. 7 

   And the VTR data clearly shows that 8 

over the last three years -- we could go back 9 

further, but we went back the last three years -- 10 

the total landings for scup never exceeded about 11 

6100 fish.  And at an average weight of 1.1 pounds, 12 

that's -- oh, about 6,000 pounds of scup caught in 13 

January and February. 14 

   Doesn't sound like much because it's 15 

not; when you're looking at how many millions of 16 

pounds the quota is, what's that?  A fraction of a 17 

fraction of a percentage of the quota?  So, it's 18 

obviously not an impact on the fishery, but it is an 19 

impact on the businesses. 20 

   So, regardless of what happens down 21 

the line here with what you folks decide to do with 22 

New Jersey, if it's closed in federal waters, it's 23 

closed period, because you don't catch scup inside 24 
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three miles during the wintertime.  Doesn't work 1 

that way.  That's not the fishery exists and that's 2 

not how the fishery is prosecuted. 3 

   So, as bad as the ten-fish bag limit 4 

would be in the first place -- and again, that would 5 

remove any winter offshore directed fishery for it  6 

-- if boats are fishing offshore for cod and fishing 7 

for pollock and fish that we catch out east during 8 

the wintertime, our primary target species used to 9 

be sea bass, but that's a story for later today -- 10 

those scup are there.  Like it or not, the scup are 11 

there. 12 

   When the scup season would close in 13 

February each year -- at the end of February, excuse 14 

me -- we would avoid those spots out to the east, 15 

simply because you can't help but interact with 16 

them.  And anybody who knows anything about scup 17 

fishing knows that the scup are typically above and 18 

around the wreck.   19 

   So, if you wanted to catch your 20 

target species, be it cod or sea bass or whatever it 21 

is you're fishing for -- you have to go through the 22 

scup to get to them, which of course the scup don't 23 

realize that you don't want to catch them, so if 24 
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they see the piece of bait in front of them, they 1 

are going to actually go for it -- at least you hope 2 

they are.  3 

   So, we have to avoid that area.  Now 4 

you're talking about having to avoid that area the 5 

entire winter, as opposed to only after February.  6 

Well, the only place that we can catch cod and 7 

pollock and species like that -- and hake and ling -8 

- offshore in the wintertime is out to the east.  9 

And again, I'm in -- for those of you that don't 10 

know, our boats sail out of Manasquan -- the 11 

Manasquan Inlet, New Jersey.  So, we're about the 12 

middle of the state on the coast if you were looking 13 

at a map. 14 

   Us and the boats to the north of us 15 

that used to prosecute that sea bass fishery -- 16 

which it looks like we will no longer have this 17 

winter -- we have to fish for another species.  And 18 

cod, pollock, hake, ling, those are species that we 19 

can target.  But they don't exist to the southern 20 

part.  The further south you go, the less they 21 

exist. 22 

   So, we have to head out east.  Oh, 23 

but wait a minute, there's porgies there, which you 24 
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can't catch.  So now you're going to be discarding 1 

porgies as well as sea bass.  So, this is something 2 

to keep in mind. 3 

   But the primary thing I want to hit 4 

home is 6,000 fish, and average weight -- what's the 5 

average weight, Jessica, for scup?  About 1.1?  Is 6 

that right, 1.1, 1.2?  So, you do the math. 7 

   And what's the TAL for next year for 8 

the recreational sector?  9 

   JESSICA COAKLEY:  It's 3.01 million 10 

pounds.   11 

   TONY BOGAN:  3.01 million.  So, if 12 

somebody has a calculator handy, figure out what 13 

6,000 out of 3 million is percentage-wise.  That's 14 

what you're talking about closing down. 15 

   And I would like to see an analysis 16 

of that VTR data.  And if anybody here would like 17 

the VTR data, we would gladly provide it to you, 18 

because we have it straight from the National Marine 19 

Fisheries Service in our possession.  We'd gladly be 20 

-- you know, willing to pass it along.  For some 21 

reason -- like I said, obviously, that data didn't 22 

make it into the briefing material.  Thank you. 23 

   CHAIRMAN JACK TRAVELSTEAD:  Who's 24 
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next?  Yes, sir.  Come on up.  1 

   PAUL FORSBERG:  Captain Paul 2 

Forsberg, Viking Fishing Fleet, Montauk, New York.  3 

I want to speak about you possibly eliminating the 4 

bonus season for the party and charter boats.  Let 5 

me explain how it works with us.  6 

   95 percent of the people that we 7 

carry porgy fishing -- we call porgy fishing scup 8 

fishing -- are people of color.  These people aren't 9 

out for recreational.  They're out for food, to feed 10 

their families.   11 

   When we have ten-fish limit, our boat 12 

stays tied to the dock more than it sails.  When it 13 

sails, it sails with enough people that you can 14 

count on both hands. 15 

   When we go into the bonus season, 16 

we're up to 40 to 50 people a day. These people come 17 

fishing when they can catch fish to warrant their 18 

fare and warrant their expense to bring home to 19 

share with their families to eat.  And these people, 20 

people are color, most of them on lower income 21 

bracket. 22 

   Now, when you talk of sport fishing 23 

and recreational fishing for the scup, most people 24 
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consider scup bait.  They use them for bait to catch 1 

other fish.  If they have an eight-fish limit, ten-2 

fish limit, doesn't make any difference.  They don't 3 

consider them very important.  These people eat 4 

them.  It's a family tradition.  They need it.   5 

   And the word comes out to me, if you 6 

eliminate that, you cut them down now to 45 days, a 7 

year that they can go fishing, these people.  That's 8 

the only time they go fishing, afford it.  The word 9 

prejudice comes out very loud and clear.  And it's 10 

going to be prejudiced against the people that need 11 

this fish to feed their families.  And they're the 12 

only people that need these fish to feed their 13 

families.  Thank you. 14 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 15 

you.  There was one other. Yes, sir. 16 

   HOWARD BOGAN:  Howard Bogan, I 17 

operate the vessel Jamaica from Brielle, New Jersey. 18 

 Same as everyone has said here.  Ten-fish limit is 19 

ridiculous for scup.  We can't -- there's no way we 20 

can do any business with that.  21 

   Closing for January and February, you 22 

do have VTR reports and they don't catch scup in the 23 

southern part of New Jersey offshore in the 24 
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wintertime.   1 

   There's only five boats in New Jersey 2 

I know that make any regular rec trips in January 3 

and February.  The only two that I know that I 4 

caught any scup was Jeff from the Voyager and 5 

myself.  We caught some scup while we were sea bass 6 

fishing.  7 

   The South Jersey boats caught very 8 

little or none, and the boats from Virginia I don't 9 

think they catch any scup at all.  So, to close it 10 

for January and February is ridiculous. 11 

   And also, are the scup rebuilt or 12 

not?  What's the numbers on that?  Can anyone answer 13 

that?  Jessica?  14 

   JESSICA COAKLEY:  Yeah, we received a 15 

letter last May -- April or May from the Fisheries 16 

Service that stated that both scup and black sea 17 

bass were no longer under rebuilding plans, but that 18 

there were a series of issues and data caveats 19 

associated with those assessments.  20 

   HOWARD BOGAN:  I mean, based on what 21 

I've seen out there, there's a lot of scup, and why 22 

do we have such a crappy quota to begin with?  I 23 

mean if they gave us another million and a half 24 
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pounds, we wouldn't even be standing here and we 1 

could leave everything as it is. 2 

   I mean, it's really -- three million 3 

pounds is peanuts, especially for a stock that's 4 

supposedly rebuilt by twice what they expect the 5 

numbers to be.  Is there any way that can be 6 

changed?  Can this Council do anything to vote on 7 

that, give a different quota, or ask somebody to go 8 

back to it and reconsider it? 9 

   I mean, there's fish out there that 10 

can be caught.  Why can't we catch them?  If there's 11 

anything that can be done to increase this quota, 12 

why can't they -- if this Council can't do it, can 13 

they go back to National Marine Fisheries Service 14 

and have them look at it again or do something to 15 

increase what we're allowed to catch?  16 

   I mean if the fish are there and we 17 

can catch them, why can't we catch them?  What are 18 

we saving them for?  Thank you.  19 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 20 

you.  We're back to the Council.  Pat.  21 

   PAT AUGUSTINE:  Yeah, thank you, Mr. 22 

Chairman.  The earlier Mr. Bogan brought up the 23 

point in your document on Page 5, and you did note 24 
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January 1st to February 28th time period would be 1 

closed, it's not sampled and so on.  But you did 2 

note until an analysis can be conducted to quantify 3 

the magnitude of scup landings -- and he alluded to 4 

it, and I think you alluded to it, saying that 5 

either there wasn't time to look at the VTR 6 

landings, or had they been looked at, or was it too 7 

late to look at them?  Or would there be any further 8 

consideration for 2010 for them?  9 

   CHAIRMAN JACK TRAVELSTEAD:  Toni. 10 

   TONI KERNS:  Pat, I've made a request 11 

for the VTR data from all of the states, not just 12 

New Jersey, federal boats; and I also will need VTR 13 

data or some sort of accounting for the state-only 14 

boats that don't use VTR data. 15 

   So, we're working on that through the 16 

TC, and once I have a complete analysis, we will 17 

share that with you.  Hopefully, that will come at 18 

the Board meeting in February.  19 

   PAT AUGUSTINE:  I'm sorry.  You said 20 

it will come at the Board meeting?  21 

   TONI KERNS:  At the February Board 22 

meeting, hopefully.  23 

   PAT AUGUSTINE:  So, there's still a 24 
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possibility for change?  1 

   TONI KERNS:  Not for federal waters, 2 

but for state waters.  3 

   PAT AUGUSTINE:  Okay.  4 

   TONI KERNS:  So that we can have 5 

accountability for those landings that are during 6 

that time period.  But there's -- I think that there 7 

is a possibility -- this motion is crafted to have a 8 

range of options that if we have that information in 9 

there -- if the overage isn't as significant as we  10 

-- as it currently is, then if we have the VTR data 11 

we can use that data to account for the landings in 12 

the January/February time period, and use those 13 

additional fish to open that time period using some 14 

sort of VTR analysis if it's -- if we have one that 15 

can be complete in time.  16 

   PAT AUGUSTINE:  A final question, Mr. 17 

Chairman.  The latter Bogan, Mr. Bogan, asked a 18 

question, is there any possibility of further review 19 

of the -- I'll call it the final decision that the 20 

SSC made in view of the fact that -- I don't want to 21 

reiterate or regurgitate what was said at our 22 

earlier meeting, two meetings ago, Mr. Simpson 23 

brought up that it appears the information was made 24 
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available after the SSC had made their decision as 1 

to what the recommended quota would be for scup.  I 2 

believe that's right.  And that there were many, 3 

many uncertainties that were brought up, raised by  4 

-- I'll have to say the SSC -- that -- would that -- 5 

those uncertainties that wouldn't -- would be 6 

possible to consider it or change it. 7 

   And so, I guess the question is where 8 

we are now, is it final for the quota?  Will the SSC 9 

take another peak/look or whatever between now and 10 

the final quota setting?  If the answer is they will 11 

not, then fine, we need to know that clearly.  And 12 

if they will, then when and what, Mr. Chairman? 13 

   CHAIRMAN JACK TRAVELSTEAD:  Pat, I 14 

think the specs are in their -- you know, final 15 

hours of being finalized, but I would like Jessica 16 

to comment on the possibility that these federal 17 

measures in the motion could change pending these 18 

further analyses that are being called --  19 

   JESSICA COAKLEY:  Sure.  If the 20 

Council -- Council action and the Board action move 21 

forward, the Technical Committee would work with the 22 

NMFS staff to get new estimates and the Commission 23 

staff will look on re-evaluating measures, which may 24 
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include an analysis of that January to February 28 1 

WAVE 1 information.  2 

   But the Council staff will also be 3 

working -- I'm a member of the Technical Committee, 4 

I'll be engaged in those discussions.  And if that 5 

information suggests it is reasonable to have that 6 

January 1 to February 28 fishery, I can include that 7 

in the specifications package as part of the options 8 

that go forward in mid-February to the Fisheries 9 

Service.  10 

   And again, it depends on what comes 11 

out of that analysis.  I don't want to say 12 

definitively.  It depends on what the Technical 13 

Committee findings are.  14 

   PAT AUGUSTINE:  Thank you for that 15 

clarification.  That's helpful. 16 

   CHAIRMAN JACK TRAVELSTEAD:  Vince and 17 

then Pete.  18 

   VINCE O'SHEA:  Thanks, Mr. Chairman. 19 

 I was just wondering if either Jessica or Toni had 20 

a rough idea of the states that we've asked the 21 

question of and we're waiting to get VTR data from.  22 

   TONI KERNS:  All of the states, 23 

because there needs to be accountability for those 24 
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landings.  1 

   VINCE O'SHEA:  Thanks.  I just want 2 

to make sure.  There's some implication that Jessica 3 

or Toni had failed to do an analysis here, and 4 

there's other folks that are involved that need to 5 

come forward before that analysis can be done, not 6 

just our staff.  Thank you.  7 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 8 

you.  Peter.  9 

   PETER HIMCHAK:  Yes, thank you, Mr. 10 

Chairman.  I was just informed that the VTR data 11 

represented the entire coast and not just 12 

specifically New Jersey.  So, I'm finding it very 13 

difficult to proceed approving this motion with the 14 

possibility of the January/February season.   15 

   I'm almost to the point where I'd 16 

like to offer a friendly amendment or -- to this 17 

motion to include the two-month season.  And I'll 18 

see if there's any support from the Council on that. 19 

 Thank you. 20 

   CHAIRMAN JACK TRAVELSTEAD:  So, how 21 

are you proposing to change the motion?  22 

   PETER HIMCHAK:  Well, I would -- 23 

well, I would just include the January 1st through 24 
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February 29 season, in addition to the June 12th 1 

through September 26th. 2 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  3 

We'll see if it's a friendly amendment.  Is that 4 

acceptable to Gene?   5 

   EUGENE KRAY:  Yes. 6 

   CHAIRMAN JACK TRAVELSTEAD:  Gene and 7 

Pat?  8 

   PAT AUGUSTINE:  Yes, Mr. Chairman.  9 

   CHAIRMAN JACK TRAVELSTEAD:  They say 10 

it is.  Okay.  There's no need for a second, because 11 

it's been accepted by the maker and the seconder. 12 

   Larry, you were next on the list.  13 

   LAWRENCE SIMNS (No microphone):  14 

(Inaudible.) 15 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  16 

Rick.  17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  18 

Thank you, Jack.  I just want to be clear that -- 19 

and this is a question for Jessica.  But if we go to 20 

this provisional process, based on the preliminary 21 

work that you've done, we do anticipate an 22 

improvement in the numbers.  And so would both the 23 

length of the season as well as the bag limit be on 24 
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the table in terms of the range of options that you 1 

might put in the package?  2 

   JESSICA COAKLEY:  Yes, and I'll 3 

probably include -- you know, more than one option 4 

in terms of how those measures may play out. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Any 6 

further comments on the motion?  Steve.  7 

   STEVE HEINS:  I feel kind of boxed in 8 

here.  We're talking about dealing with an 9 

overharvest for 2009 and management measures that 10 

were based on a stock status that's entirely 11 

different than what it is right now. 12 

   So, we're talking about eliminating a 13 

fishery based on basically a process, and doing 14 

what's legal here.   15 

   I don't believe that this -- that we 16 

did overharvest in 2009.  If you look at the 17 

landings, they're kind of consistent with historical 18 

landings.  I do have a question, I think I know the 19 

answer to for Jessica, if you could tell me what the 20 

fishing mortality rate is for 2009?  And how that's 21 

relative to fishing mortality rate on the rebuilt 22 

stock on the MSY?  23 

   JESSICA COAKLEY:  Okay.  Well, the 24 
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FMSY for scup is .177; so, about .18, based on 1 

projections that were done -- basically assuming 2 

that the landings in 2009 would be taken exactly and 3 

not exceeded; so any -- you know, overage above that 4 

would factor into this.  The 2010 proposed quota 5 

would be at an F rate of .04. 6 

   STEVE HEINS:  Okay.  So, we don't 7 

know what we did in 2009, but we're looking at an F 8 

rate of .04 versus an F rate of .177.  9 

   JESSICA COAKLEY:  Yeah, and since it 10 

looks like landings have come in over that 2009 11 

harvest limit, that number will likely creep upwards 12 

a little bit.  I'm not sure exactly where it will 13 

fall out, but .04 is --  14 

   STEVE HEINS:  Okay, but --  15 

   JESSICA COAKLEY:  -- much lower than 16 

.18. 17 

   STEVE HEINS:  But still substantially 18 

lower than where we could be harvesting.  So, I kind 19 

of feel that we didn't overharvest in 2009.  We're 20 

just dealing with a process here, not really dealing 21 

with the fishery itself.  So, in a sense, I feel 22 

really boxed in.  I don't know if I can support the 23 

motion. 24 
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   CHAIRMAN JACK TRAVELSTEAD:  Vince, 1 

then Gene.  2 

   VINCE O'SHEA:  Thank you, Mr. 3 

Chairman.  On the friendly amendment to now put 4 

January/February back in again, as I understood 5 

Jessica's recommendation, it was because it didn't 6 

have WAVE 1 data.  Is -- the maker of the friendly 7 

motion -- when Mr. Himchak spoke, is he now saying 8 

that New Jersey does have -- is comfortable with the 9 

catch data they have for January and February?  10 

   PETER HIMCHAK:  Maybe I'll defer to 11 

Mr. Bogan, because he presented the data.  12 

   TONY BOGAN:  If that would be 13 

appropriate.   14 

   PETER HIMCHAK:  That would be 15 

appropriate.  16 

   TONY BOGAN:  Is that appropriate?  17 

   CHAIRMAN JACK TRAVELSTEAD:  Well -- 18 

   TONY BOGAN:  You say yea or nay, it's 19 

your (inaudible.) 20 

   CHAIRMAN JACK TRAVELSTEAD:  Go ahead. 21 

   TONY BOGAN:  Thank you, sir.  The 22 

data that I -- the numbers that I just gave when I 23 

was up here giving public comment are VTR landings 24 
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data for the entire coast, not just for the State of 1 

New Jersey.  2 

   Also, I had said that we were under 3 

the impression that an analysis would be done 4 

between and I said we must have been mistaken.  5 

There was no accusation of someone not doing their 6 

job.  So, that was a statement in error, as well.  7 

   But the VTR numbers that I gave are 8 

VTR numbers for all of the states, not just for one 9 

state.  And the reason I brought up New Jersey is 10 

because New Jersey is the only state who has VTRs 11 

that come in in WAVE 1 that have landings of scup. 12 

   So, when you say scup landings in 13 

WAVE 1, you can stick in New Jersey as a proxy 14 

simply because the rest of the states are none.  15 

They caught other species at that time of year, but 16 

they did not land scup. 17 

   And as my brother Howard referenced, 18 

there are very few boats that prosecute that fishery 19 

that time of year, and that fishery only exists in a 20 

very limited geographical area, so the VTR data 21 

backs up that assertion.  But it was not single 22 

state information that I gave.  It was -- Adam, what 23 

are the states?  No, no, just the states.  From 24 



  
 

 

 
 
 

 181

Massachusetts to?  From New Hampshire to North 1 

Carolina was the VTR data.  So, if that answers your 2 

question.  And thank you for the opportunity to 3 

clarify that, Mr. Chairman.  4 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 5 

you.  Gene.  6 

   EUGENE KRAY:  Thank you, Mr. 7 

Chairman.  I have a question on timing, and I don't 8 

have -- I indicated I didn't have a problem putting 9 

January or February in.  But what happens -- when is 10 

this analysis going to take place, and where is the 11 

Board and/or the Council going to take action on it, 12 

because if we're saying -- putting in January or 13 

February, it may be a moot point if we don't take 14 

any action until April.  15 

   TONI KERNS:  Gene, the TC, which 16 

Jessica is a member of, is going to work on this 17 

analysis between now and our February meeting, once 18 

we have all of the data compiled, because I also 19 

look for information for state-only boats, as well. 20 

 I don't know -- and this was one of my questions -- 21 

was do state only boats encounter scup in WAVE 1 and 22 

2 in New Jersey, and do state only boats have to 23 

fill out VTRs in New Jersey, which is some of the 24 
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questions that I'm getting answers to. 1 

   The TC meets via phone on Thursday, 2 

and then we will have another conference call at the 3 

beginning of January and then we have our meeting at 4 

the end of January to evaluate proposals.  And then 5 

we'll have our Board meeting to make final 6 

decisions.  7 

   And so during that time period, when 8 

Jessica is a part of those discussions and analyses, 9 

she'll have information to look at her range of 10 

options.  11 

   EUGENE KRAY:  But my question is if 12 

that doesn't take place until February, then the 13 

five boats that go out -- headboats that go out 14 

can't go out in January if they haven't -- if we 15 

haven't approved them. 16 

   CHAIRMAN JACK TRAVELSTEAD:  Joel. 17 

   JOEL MACDONALD:  If I may.  Since 18 

there is a lag time here, Gene, we will not get 19 

these measures in place until probably March or 20 

April of next year. 21 

   Currently, in Section 648.122, there 22 

is a seasonal provision that includes the 23 

January/February fishery.  So, that would not be 24 
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superseded by these measures.  1 

   The problem is we would go through 2 

the same lag period the next year, which -- you 3 

know, let's say that's passed, eliminating that 4 

fishery, then it would be picked up in the 5 

January/February period of 2011, as I get it.  6 

   EUGENE KRAY:  That's helpful.  7 

Thanks, Joel.  8 

   CHAIRMAN JACK TRAVELSTEAD:  Howard.  9 

Howard.  10 

   HOWARD KING:  Yeah, a question for 11 

the industry.  It appears that the possession limit 12 

was also a point of concern, but in 2009, the 13 

federal regulations specified 15 fish, as I recall. 14 

   And is ten so much different from 15 15 

that it is an issue for concern?  16 

   CHAIRMAN JACK TRAVELSTEAD:  I think 17 

we heard -- you know, earlier the comments that 18 

apparently it was, at least for some, particularly 19 

the subsistence fishermen.  20 

   Any final comments?  Gil. 21 

   GIL EWING:  Thank you, Mr. Chairman. 22 

 Under what was just said, it's obvious we will not 23 

have the -- this in place by 2010 February.  The 24 
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provisions as I just understood what was mentioned 1 

would exclude that; so, if we were to allow this 2 

fishery for 2010, January/February, we would have 3 

even more data for the Council to make a decision 4 

prior to 2011. 5 

   So, if they have their season this 6 

year, there's more data for you to get and see what 7 

that did.  We're only talking less than 7,000 fish. 8 

 It's not like we were going to destroy the fishery 9 

in 2010, because we waited one more year to get good 10 

data to do what we need to do.  Thank you very much. 11 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 12 

you.  I think we're ready to vote on the motion.  13 

Chris, one last comment.  14 

   CHRIS ZEMAN:  It's more of a 15 

question.  What is the conservation benefit of the 16 

New Jersey measures?  Has that been evaluated?  17 

What's the conservation benefit of the New Jersey 18 

measures?  Like in terms of we're trying to achieve 19 

a reduction here.  What's the percentage that that 20 

benefits that goal?  21 

   JESSICA COAKLEY:  If you can give me 22 

a second to --  23 

   CHRIS ZEMAN:  Yeah, sure.  24 



  
 

 

 
 
 

 185

   JESSICA COAKLEY:  -- to look that up. 1 

 (Pause.) 2 

   CHAIRMAN JACK TRAVELSTEAD:  It's 3 

about a 12 percent reduction in New Jersey landings, 4 

from the New Jersey measures.  Is that what you 5 

needed?     6 

   CHRIS ZEMAN:  And then how does that 7 

affect the overall -- overall goals?  So, that's 12 8 

percent reduction for New Jersey, but then how much 9 

of that -- what's that benefit toward achieving that 10 

reduction for the overall?  11 

   JESSICA COAKLEY:  Okay.  I don't -- I 12 

do not -- do not have that calculated.  13 

   CHRIS ZEMAN:  Okay.  All right.  14 

   JESSICA COAKLEY:  That would have 15 

reduced New Jersey's measures by 12 percent, and 16 

that's part of that smaller -- the way the states 17 

handle their measures, that smaller portion that 18 

receives three percent.  19 

   The intent of that ten-inch was more 20 

so to get everything on a common set of measures 21 

with those four northern states and with federal 22 

waters all having a common possession limit.  23 

   CHRIS ZEMAN:  Okay. 24 
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   CHAIRMAN JACK TRAVELSTEAD:  Mr. 1 

Chairman.  2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  3 

Thank you, Jack.  Is the Council ready for the 4 

question?  Motion to adopt the 2010 recreational 5 

measures for the scup fishery.     6 

 (Motion as voted.) 7 

 {Move that the scup recreational measures in 2010, 8 

 consist of a 11 inch TL minimum fish size, 10 fish 9 

 possession limit, and an open season from January 1 10 

 to February 28 in addition to June 12, through 11 

 September 26th, 2010, for Federal waters; however 12 

 task Council staff with developing a range of 13 

 options for submission in the recreational measures 14 

 package that are consistent with any revisions to 15 

 scup MA preliminary catch and landings estimates 16 

 that occur after this meeting, for purposes of 17 

 allowing the RA to implement measures that are 18 

 responsive to the best available scientific 19 

 information at the time of final rulemaking.} 20 

   COUNCIL CHAIR RICK ROBINS:  All those 21 

in favor, please raise your hand for the Council.  22 

 (Response.) 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  24 
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Thirteen.  Opposed, like sign.  1 

 (Response.) 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  3 

Three.  Abstentions?  4 

 (Response.) 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  One 6 

abstention.  Two abstentions.  The motion carries. 7 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  8 

Now we're onto the next motion that Jessica had 9 

suggested earlier, and --  10 

 (Inaudible comments away from microphone.) 11 

   CHAIRMAN JACK TRAVELSTEAD:  The 12 

Board.  Dave Pierce, you have a comment?  13 

   DAVID PIERCE:  No, a motion, Mr. 14 

Chairman, when it's appropriate.  15 

   CHAIRMAN JACK TRAVELSTEAD:  Okay. 16 

   A.C. CARPENTER:  Yes.  Go ahead with 17 

your motion, please.     18 

   DAVID PIERCE:  All right.  I believe 19 

that this motion is quite consistent with what was 20 

offered up by Jessica in concert with Toni Kerns.  21 

No?  22 

   TONI KERNS:  Read what's on that 23 

sheet of paper, Dave, if you want to --  24 
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   DAVID PIERCE:  That's not it, no. 1 

   A.C. CARPENTER:  No. 2 

   DAVID PIERCE:  That's not the one. 3 

   All right.  I would move that the -- 4 

I would move that conservation equivalency be used 5 

for scup in state waters for 2010, the Board task 6 

the ASMFC Technical Committee to work with the 7 

National Marine Fisheries Service S and T, Science 8 

and Technology, staff to address sampling 9 

methodology issues pertaining to the 2009 scup 10 

Massachusetts preliminary catch and landings 11 

estimates, and craft recreational measures that are 12 

consistent with any revisions prior to the February 13 

2010 ASMFC Board meeting. 14 

   A.C. CARPENTER:  Is there a second to 15 

that motion?  Second from New York.  Any discussion 16 

on the motion?  17 

 (No response audible.) 18 

   A.C. CARPENTER:  Is there a need for 19 

a caucus?  20 

 (No response audible.) 21 

   A.C. CARPENTER:  Any comment from the 22 

public?  23 

 (No response audible.) 24 
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   A.C. CARPENTER:  Is the Board ready 1 

for the vote?     2 

 (Motion as voted.) 3 

 {Move that the conservation equivalency be used for 4 

 scup in state waters for 2010.  The Board tasks the 5 

 ASMFC technical committee to work with the NMFS S&T 6 

 staff to address sampling methodology issues 7 

 pertaining to the 2009 scup MA preliminary catch 8 

 and landings estimates and craft recreational 9 

 measures that consistent with any revisions prior 10 

 to the February 2010 ASMFC Board meeting.} 11 

   A.C. CARPENTER:  All those in favor, 12 

please raise your hand.  13 

 (Response.) 14 

   A.C. CARPENTER:  All opposed, same 15 

sign.  16 

 (No response.) 17 

   A.C. CARPENTER:  Any abstentions?  18 

 (No response.) 19 

   A.C. CARPENTER:   Any null vote?   20 

 (Response.)  21 

   A.C. CARPENTER:  One null.  The** 22 

motion carries.  Mr. Chairman, it's back to you. 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  24 
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Okay.  With that, Dave.  1 

   DAVID PIERCE:  Yes.  I realize that 2 

we're past lunch, so perhaps the best thing for me 3 

to do is to just let you know that I have a motion 4 

that I would like to make, it's relevant to scup, 5 

but sea bass and fluke, as well, specifically to the 6 

research set-aside and how it is used by the 7 

recreational fisheries.  8 

   So, I'll hold off on that.  I just 9 

wanted to let you know that I would like to address 10 

that at the appropriate time. 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  12 

Thanks for the heads-up.  All right.  With that, 13 

we'll go ahead and break for lunch.  If you'd be 14 

back -- try to be back in an hour.  Thank you.  15 

  16 

 (Lunch: 12:37 p.m. to 2:07 p.m.) 17 

    18 

   19 

   20 

   21 

   22 

   23 

   24 
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[2:07 p.m.] 1 

 _______________________________ 2 

 INTRODUCTIONS AND ANNOUNCEMENTS 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  4 

Well, the service downstairs wasn't exactly 5 

lightning fast, so we still have some members that 6 

are going to be making their way back to the table. 7 

 But at this point, I'll ask Lee Anderson to make a 8 

few comments.  9 

   LEE ANDERSON:  I think most of you 10 

received my memo, and I want to -- about a get-11 

together tonight.  I want to reiterate on that.  12 

There's one thing about this, it is an educational 13 

trip.  You are not going to a cocktail party; you 14 

are going to the Anderson Fish Museum.  And like all 15 

museums, we have education programs.  16 

   And so, I want to just say -- take a 17 

little bit out of this busy schedule to talk about 18 

this and some of the things that we're going to do 19 

at the education program.   20 

   Does anybody know what that is? 21 

 (Pause.)  22 

   LEE ANDERSON:  That's an ice fishing 23 

tip-up or a pop -- a tip-up, and so when you -- when 24 
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the fish comes in, he bites.  This thing goes up.  1 

You can drink beer and know when you bite. 2 

   I have a -- there are about 80 of 3 

these different types of tip-ups in the museum, and 4 

we're having a contest.  This is an easy one to 5 

figure out how it works.  You figure out how the two 6 

tip-ups works, and I'll sure where they are, how you 7 

can set it up and pop them so it will go loose, 8 

there's a prize for the winner.  So, part of the 9 

educational program is that.  10 

   The other part of the educational 11 

program is -- you probably can't see this, and it's 12 

not -- it's pretty small here, but I want -- if 13 

somebody can identify what this is -- you can't play 14 

-- he knows -- what this is. 15 

 (Inaudible comments away from microphone.) 16 

   LEE ANDERSON:  Oh, shut up.  He -- 17 

now you told me too early, but if other people can 18 

identify what this is, there'll be a prize for that, 19 

as well.  20 

   One other thing that is famous at the 21 

museum, our specialty, is cod liver oil bottles.  22 

This is a ELI Lilly cod liver oil bottle that you 23 

see.  There are about -- oh, I would say 300 24 
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different types of cod liver oil bottles at the 1 

Anderson Fish Museum, and you can see that.  2 

   So, we hope everybody comes.  And by 3 

the way, there will be cocktails, there will be hors 4 

d'oeuvres, hopefully enough for everybody to graze 5 

one.  But remember, this is an educational evening. 6 

   Would the people who are -- have cars 7 

and are willing to drive, raise your hand.  8 

 (Response.)  9 

   LEE ANDERSON:  Okay.  People who 10 

don't have cars, identify somebody with a car.  11 

There should be enough folks.  I have also some more 12 

directions to the place that I can distribute 13 

afterwards so everybody knows how to get there.  My 14 

wife and I look forward to seeing you later this 15 

evening. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  17 

Thank you for those announcements, Lee.   18 

   I had the opportunity and pleasure at 19 

lunch to meet with Admiral Justice to discuss some 20 

contemporary issues in the fisheries.  I'm very 21 

appreciative for that opportunity, and at this point 22 

would recognize Admiral Wayne Justice. 23 

 ________________________________ 24 
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 ADDRESS BY ADMIRAL WAYNE JUSTICE 1 

   ADMIRAL WAYNE JUSTICE:  Good 2 

afternoon, everyone, and appreciate the chance to 3 

come up here to see the Council and committee again. 4 

   Unfortunately, I can't stay.  I've a 5 

little plane that flies me around.  There's some bad 6 

weather coming this way, and I'm going to get back 7 

south before that weather gets in.  So, I really -- 8 

I regret the dinner tonight.  I would loved to have 9 

come.  10 

   What I would like to do is just take 11 

two minutes to talk about a fishing vessel safety 12 

enforcement cycle that we've got going on in the 13 

Coast Guard.  14 

   Myself, along with my classmate and 15 

good friend, Admiral Joe Mimich up in the First 16 

District, we've got basically an east coast 17 

commercial fishing vessel safety effort going on, 18 

and we're calling it Operation Safe Catch down here 19 

in the middle Atlantic states.  20 

   And it includes on the prevention 21 

side we're having -- this week, for example, in 22 

Hampton Roads, next week it's up in this area, Del. 23 

Bay, we're having some stability -- free stability 24 



  
 

 

 
 
 

 8

classes where people can come in. 1 

   We've got a pretty articulate 2 

curriculum that we put out in about three hours, and 3 

we again just refresh or to educate people on 4 

stability issues.  5 

   And then, as well -- and this has 6 

happened -- and we've already done this up in the 7 

New England area because it gets colder up there 8 

sooner than it does down here -- so we've got an 9 

education piece going on.  We've got our shoreside 10 

enforcement people out checking from the shoreside, 11 

including our auxiliary volunteers, and then, as 12 

well, we'll be having pulse operations with our 13 

assets out underway, particularly focused on fishing 14 

vessel safety.  15 

   For those of you who are -- from this 16 

area, I think you know, two weeks -- again on the 17 

day before we go that norida that hit us, another 18 

fishing vessel, the Sea Tracker, went down off of 19 

Cape May and three more lives were lost. 20 

   From a Coast Guard perspective, the 21 

system worked the way unfortunately it's supposed to 22 

work.  We had an EPIRB announcement in our command 23 

center.  We immediately tracked down who the EPIRB 24 
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was.  In the meantime, we checked our VMS scope; and 1 

in fact, that VMS signal had stopped at the same 2 

time the EPIRB went off.  So, we knew where to go.  3 

Our helicopter from Cape May was there within 20 4 

minutes, maybe 28 minutes it was on-scene, and all 5 

we found was a raft.  And no one was in the raft. 6 

   We lowered our rescue swimmer down, 7 

got in the raft, didn't find anybody.  So, 8 

unfortunately, three souls were lost. 9 

   Our goal is to not have that happen. 10 

 We in the Coast Guard are here to help any way we 11 

can, and I just want to again articulate our 12 

commitment to that and then talk a little bit about 13 

what we're doing to support that. 14 

   And other than that, that's all I 15 

have.  And again, I do appreciate the chance to be 16 

here and to see part of your cycle here.  Thank you 17 

very much.  18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  19 

Admiral, thanks.  And thanks again for the 20 

opportunity to discuss those issues today.  Thank 21 

you very much. 22 

   With that, we're ready to set spiny 23 

dogfish specifications, and I'll turn to Jason 24 
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Didden.  1 

 _____________ 2 

 SPINY DOGFISH 3 

 2010 MANAGEMENT MEASURES 4 

   JASON DIDDEN:  Thank you, Mr. 5 

Chairman.  First, I wanted to go through a few 6 

process issues.  We'd intended to have a joint 7 

committee meeting here and then bring those results 8 

up in New England in January, but the Region 9 

informed us that wouldn't work with the spec-setting 10 

process in terms of getting regs in place by May 1. 11 

   And so, we had the New England 12 

meeting last month and I'll get in -- we have their 13 

motions and we'll get into that later in the course 14 

of the presentation. 15 

   Just first the dogfish status update, 16 

looking at '08 to '09, where we were last year to 17 

this year.  Essentially, the SSB was down.  And 18 

again, these are three-year averages.  And the '06  19 

year was a high year.  That's no longer in the 20 

average, and the result is the SSB estimate is lower 21 

by about 16 percent. 22 

   The quotas are set based on the 23 

projection from the next year, the fishing year.  24 



  
 

 

 
 
 

 11

That projection was down about 19 percent.  The 1 

result was that the ABC catch projection was down by 2 

about a third, 15,000 metric tons last year to 3 

10,000 metric tons this year. 4 

   The SSC looked at those projections. 5 

 They're based on the F rebuild, F equals 0.11, 6 

which is a status quo F.  And they basically said 7 

the stock is yet to be declared rebuilt, and they 8 

didn't feel they had the authority to exceed that 9 

rebuilding F given the stock is still rebuilding. 10 

   So, just looking at those numbers a 11 

little bit, how it works out for the commercial 12 

quota, again the 10,064, that falls out of the 13 

projection based on the fishing year SSB.  When you 14 

-- and last year, it was 15,000; this year, 10,000. 15 

   You take out discards, take out 16 

Canadian landings, recreational landings, and you're 17 

left with the U.S. commercial quota, about 9.1 18 

million pounds.  19 

   And the Monitoring Committee 20 

basically said -- you know, we're bound by the SSC's 21 

ABC, and essentially just acknowledged the 22 

implication of the SSC's ABC and that's a 9.1 23 

million pound quota under those assumptions.   24 
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   The Monitoring Committee also 1 

recommended a status quo trip limit of 3,000 pounds. 2 

   So, the information that you've seen 3 

so far was presented to the New England Council, and 4 

the New England Council voted to use an ABC based on 5 

F equals 0.20.  And with a 3,000 trip limit.  That 6 

rationale centered on that the '08 annual update had 7 

exceeded the previous but uncodified SSC recommended 8 

target of either 200,000 or 168,000 depending on the 9 

trawl footprint that's equivalent.  Everything is 10 

just scaled a little differently.  11 

   But because in 2008 it was above that 12 

target, they felt it was reasonable to use an F that 13 

was between the rebuilding and the target.  14 

Rebuilding was F equals 0.11.  Target I think is 15 

.284, .2 being in between that.  That was their 16 

basic rationale.  There was -- you know, as you can 17 

imagine, substantial discussion of this issue. 18 

   So, the Science Center worked out 19 

those numbers.  There'd be a catch of 38 million, 20 

landings of 22 million, and under the same 21 

assumptions of the staff recommendation later about 22 

recreational fishing, Canadian catch works out to 21 23 

million pounds with an F equal 0.20. 24 
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   Staff recommendation from Mid-1 

Atlantic Council staff is that the SSC ABC appears 2 

procedurally to be the only option, and that's based 3 

on the FMP states that we're bound to the F rebuild 4 

until we're declared rebuilt.  And that SSC 5 

recommendation is about 10,000 metric tons. 6 

   Also, if -- in the briefing book, if 7 

you read the SSC's summary, their recommendation of 8 

10,064 wasn't just based on the fact that it's -- 9 

you know, that's what's in the FMP it seems legally. 10 

 They also mentioned that the stock is expected to 11 

decline in a few years, for a few years, and that 12 

the rebuilding F minimized that decline underneath 13 

the target.  And so there was a variety of things 14 

that they looked at, and that was their 15 

recommendation.  16 

   At the New England Council meeting, 17 

one of the processors testified that Canadian 18 

catches were low in '09, and that perhaps we should 19 

revisit our assumptions about Canadian landings.  20 

And we confirmed with DFO that they have been very 21 

low in 2009.  And I think there's reason to expect 22 

them to remain relatively low in 2010.  So, staff 23 

went and investigated this issue. 24 
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   Why do we think they'd be low again 1 

in 2010 and it would be reasonable to use the low 2 

'09 landings as a proxy for what we expect in 2010? 3 

 Two issues that I was able to ascertain from -- in 4 

talking to a couple processors and folks at the New 5 

England Council meeting is one, you have overall 6 

depressed demand related to sustainability concerns 7 

in Europe.  While their retailers are just hesitant 8 

to have dogfish on their menu or what they're 9 

selling, and also competition from the U.S.  With 10 

the larger U.S. quota and the availability of larger 11 

U.S. dogfish, apparently the Canadian dogfish are 12 

often smaller, and that has lessened demand for 13 

Canadian dogfish.  14 

   So, if you use the '09 Canadian 15 

landings and so far we think there are about 150 16 

metric tons would be a reasonable estimate for what 17 

we expect them to be in '09, that's above a bit what 18 

they've had so far, but with late reporting, a few 19 

landings in November/December, 150 metric tons looks 20 

like a pretty reasonable estimate.  21 

   If you just use that for '010, you 22 

come out with a U.S. commercial quota of 12 and a 23 

half million pounds.  If you averaged '08 and '09, 24 
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you'd come out with a 10.7 million pound U.S. 1 

commercial quota.  2 

   So, again, generally it seems like 3 

there could be an increase from the Monitoring 4 

Committee recommendation. It's still within the SSC 5 

ABC bounds; it's just our assumption about Canadian 6 

landings, we think there could be cause for them to 7 

be a little different. 8 

   And I think any of the presented 9 

assumptions about the Canadian landings seem 10 

justifiable based on the information available, and 11 

it really boils down to a management uncertainty and 12 

risk tolerance for the Council.  13 

   I drew up this little chart, and you 14 

can see going across the top from left to right it's 15 

some lower assumptions about Canadian landings, 16 

there's 3.5 million is what the Monitoring Committee 17 

looked at and led to the 9.1 million U.S. quota.  18 

   But if you use what we were just 19 

talking about, you have a lower Canadian catch 20 

assumption and a higher, therefore, U.S. quota.  21 

   Well, you can imagine as the lower 22 

that assumption about Canadian catch is, you also 23 

expect maybe that Canadian catch could exceed what 24 
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you estimated it would be.  And so your chance of 1 

having higher Canadian landings and maybe exceeding 2 

your ABC gets a little bit higher as you have a 3 

lower assumption about Canadian landings.  4 

   However, I still think it's pretty 5 

low for reasons I'll get into on the next slide or 6 

two; but regardless, it seems like the risk to the 7 

stock would be very low, because we're already 8 

starting with an F rebuild that's projected to 9 

increase the stock and the stock is near what we 10 

think its MSY proxy, roughly; and so, overall, risk 11 

to the stock under any of these scenarios would seem 12 

to be very low. 13 

   So, again, the staff quota 14 

recommendation is 12 million pounds, basically 15 

status quo.  And that -- I think even if the 16 

Canadians go a little bit higher than we expect, a 17 

12 million pound quota is unlikely to exceed the ABC 18 

for a couple of reasons.  One is the assumption that 19 

we're using for recreational landings next year is 20 

about double the five-year average.  So, our 21 

recreational estimate is probably a little bit high 22 

compared to what actually comes in. 23 

   Two, one might expect some lower 24 
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effort and discarding in groundfish, and that hasn't 1 

been inputted in the model.  I had some discussion 2 

at the Monitoring Committee that it would be useful 3 

to try to quantify this.  We can't quantify it for 4 

this specs go-around, but one might expect some 5 

lower effort and lower discards in the groundfish 6 

fleet next year. 7 

   And also, if you go with 12 million, 8 

the status quo, versus 12 and a quarter, that 9 

quarter million pounds could cover some increase in 10 

Canadian landings beyond this year, about 75 11 

percent.  12 

   Another kind of justification 13 

possibly for status quo is when you look at the SSB 14 

estimates from last year and this year, while it's 15 

16 percent lower, if you look at the uncertainty 16 

bounds on those estimates, there's probably no 17 

meaningful statistical difference between those two 18 

estimates.  If you ran it -- I talked to Dr. Rago 19 

about this, thought that general conclusion was 20 

reasonable.  We didn't have time to kind of do a 21 

quantitative analysis, but when you look at the 22 

distributions on the error bars and how close they 23 

are together, it's really probably an -- from a 24 
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statistical point of view a 95 percent confidence 1 

interval, not a significant difference. 2 

   So, that is the staff quota 3 

recommendation and status quo, 12 million pounds, 4 

for the reasons discussed.  There was also some 5 

discussion at the Monitoring Committee about -- you 6 

know, if the TRAC, which is due back in I think 7 

March -- late March or early April -- comes back 8 

with something different, is there a way to 9 

incorporate that in-season.  And it seems like there 10 

are three possible ways to possibly deal with that.  11 

   One is the Council can always spin up 12 

a framework if it wanted to, but that requires two 13 

meetings at each Council.  You might not get a 14 

framework through until the next fishing year, in 15 

which case the specs would cover it anyway. 16 

   So, I mean, just the time line 17 

framework may not be useful, but it could be up -- 18 

you know, maybe by January 1.  For the second part 19 

of the fishing year, it's possible, but obviously a 20 

framework itself can take a while. 21 

   One, the agency could possibly do an 22 

emergency action.  They would have to determine that 23 

it's an emergency, but it is a potential route.  But 24 
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it's unknown if it would qualify as an emergency if 1 

the Council petitioned the agency to consider that. 2 

   And the last one is maybe a -- what I 3 

call kind of a contingent alternative in that if we 4 

include in the range of alternatives to be 5 

considered in the document as an analyzed but not 6 

preferred the yielded F target, .284, if the TRAC 7 

results indicated that higher landings are 8 

appropriate, NERO could adjust from the proposed 9 

rule to the final rule within the range analyzed in 10 

the proposed rule.  11 

   And that yielded F target is 29 12 

million pounds and again, using the same basic kind 13 

of approach, the assumptions about discards and 14 

Canadian catch.  And this would allow NERO some 15 

flexibility that if the TRAC came back saying that 16 

higher catches were appropriate, NERO could revise 17 

the quota upwards. 18 

   Now, again, that's not a recommended 19 

scenario.  This is the F target biomass.  You can 20 

see it.  It would drive the biomass down below the 21 

overfished threshold.  And it's just more for range-22 

setting.  That's why it would be included in the 23 

document.  24 
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   So, summary, the status quo seems 1 

biologically justifiable as recommended from staff, 2 

and you could possibly expand the alternative range 3 

to allow NMFS some flexibility to adjust the quotas 4 

depending on the TRAC.  Thank you.  5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  6 

Thank you, Jason.  As you can see, Jason's done 7 

quite a bit of work on the question of Canadian 8 

catch.  That's something that was not fully resolved 9 

at the time of the New England meeting, but in light 10 

of some of the comments that were received at that 11 

meeting, he's done follow-up work together with DFO 12 

and within the industry to try to really get a sense 13 

of that.  But with that potential range of 14 

approaches, it puts us back closer to a status quo 15 

situation. 16 

   Questions for Jason?  Red.  17 

   RED MUNDEN:  Thank you, Mr. Chairman. 18 

 Jason, can you tell us when the TRAC is scheduled 19 

to occur?  20 

   JASON DIDDEN:  Rich, do you know 21 

that?  I know results are expected in March/April, 22 

but I'm not sure the exact date of the TRAC. 23 

   RICHARD SEAGRAVES:  Yeah, maybe Jim 24 
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could shed some light.  I've gotten -- it's been 1 

extended a little bit, but we haven't got a firm 2 

date, but it's March?  Jim Weinberg can correct me. 3 

   JAMES WEINBERG:  The TRAC meeting is 4 

scheduled for the last week of January 2010 and the 5 

timing for getting the information out to the 6 

public, I don't have a firm deadline on that. 7 

   I haven't been directly involved with 8 

those publications; so, I'm not sure. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  10 

Other questions or comments?  Red.  11 

   RED MUNDEN:  Yes, a follow-up 12 

question to Jim.  Do you expect that we'll have the 13 

results from the TRAC before the start of 2010/2011 14 

fishing year?  May 1?  15 

   JAMES WEINBERG:  Yeah, I would expect 16 

the results to be made public no more than two or 17 

three months after the meeting, and probably shorter 18 

than that. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  20 

Peter.  21 

   PETER defur:  Yeah, thank you, Mr. 22 

Chairman.  Jason, you said that you expected the 23 

lower discard effort in the groundfish fishery this 24 
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year.  Could you explain that?  1 

   JASON DIDDEN:  At the Monitoring 2 

Committee, several folks brought up just if sectors 3 

are imposed with hard landing limits that that could 4 

lead to lower effort in the groundfish fleet. 5 

   It wasn't -- we didn't have time to 6 

really do a quantitative analysis of it, but it was 7 

just something that came up in several -- I think it 8 

came up also at the New England Council meeting and 9 

at the Monitoring Committee meeting. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  11 

Additional questions or comments at this point?  12 

 (No response audible.) 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  14 

Dave.  15 

   DAVID PIERCE:  Yeah, just a quick 16 

comment, Rick, just so the full Council will know 17 

that the New England Council's position was of 18 

course F is equal to .20, have the analyses done and 19 

determine what that would mean in terms of total 20 

take. 21 

   I did take the time to put together a 22 

letter to Rick describing what the New England 23 

Council did and referencing some of the information 24 
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in the spiny dogfish updates relative to the best 1 

available science.  I just wanted to call the 2 

Council's attention to that, because it has all the 3 

explanation as to why the New England Council did 4 

what it did. 5 

   I don't see it in the Council's 6 

documents.  Maybe it's there and I've missed it, but 7 

I had hoped that you would have had it in your list 8 

of material relative to dogfish.  It is there?  9 

Okay. 10 

   Well, anyways, if you've got -- it's 11 

a handout?  Oh, okay.  So, you didn't get it 12 

formally in your briefing booklet, but apparently it 13 

was just handed out.  It's a good thing I emailed it 14 

to everybody, although not everyone did receive it.  15 

   Anyways, that explains the reasons 16 

why, and I'm not going to get into any detail 17 

because this is your Council meeting, and I'll just 18 

leave it at that. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  20 

Dave, thank you.  I would ask Joel if he could 21 

comment on the -- I guess some of the constraints 22 

that we've discussed or that are relevant here, in 23 

terms of whether or not we can fish at an F higher 24 
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than F rebuild, because that was really the -- at 1 

the center of that debate in New England, and I 2 

think it's relevant that we have some advice on that 3 

today.  4 

   JOEL MACDONALD:  Well, excuse me.  5 

The FMP requires that you fish at F rebuild until 6 

the fishery's rebuilt, obviously.  Right now, we 7 

have no rebuilding target in the FMP.  If you go 8 

back probably to 1999 or 2000, there was a 9 

recommended I think rebuilding target of 180,000 10 

metric tons, and it was disapproved as not being 11 

robust enough.   12 

   And you know, the Councils haven't 13 

been able to -- you know, do a framework or amend 14 

the plan to put in a rebuilding target.  Until 15 

there's a rebuilding target, then we will be 16 

constrained by the F rebuild.    17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  18 

Joel, thank you.  And this issue of the rebuilding 19 

target is really partly why this upcoming TRAC is so 20 

important.  I think the TRAC assessment should put 21 

us in a position where we can update our biological 22 

reference points in the FMP.  The way that we set up 23 

Framework 2, it allows us through the specifications 24 
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process to incorporate the latest peer reviewed 1 

benchmark type assessment into the plan in terms of 2 

updating our BRPs. 3 

   And so, until such as time as we're 4 

able to do that, we're unable to get a rebuilding 5 

declaration.  So, you know, it's sort of a step-wise 6 

process, but the framework allows us to do that, but 7 

we still have to go through a step, presumably 8 

through specifications in order to incorporate those 9 

new reference points. 10 

   And so we did have some discussion 11 

about this, as well, in New England, about how we 12 

might come off this TRAC and try to take additional 13 

action.  But you know, I think there are a couple of 14 

questions for the Council to consider, and one is 15 

whether to move forward with what staff's presented 16 

essentially as a recommended quota, which is roughly 17 

status quo, or whether you want to explore any sort 18 

of provisional type considerations.  19 

   If we do that, I would just caution 20 

that as Jason has pointed out, it does appear that 21 

there have been some fundamental changes in the 22 

European market.  And now the -- it's -- effectively 23 

I think the belly (inaudible) market in Germany is a 24 
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limiting factor.  And that wasn't the case 1 

historically when we had a large directed fishery in 2 

the region. 3 

   But that is a new development, and I 4 

think that raises some social and economic 5 

considerations under optimum yield that might 6 

warrant review by our advisors, for example, and 7 

further review by the Council.  8 

   So, if we go to a provisional route, 9 

we may need to keep some of those things in mind and 10 

think about how we might incorporate additional 11 

review after the TRAC.   12 

   But I think I saw Pat with her hand 13 

up.  14 

   PATRICIA KURKUL:  Thanks.  I just 15 

wanted to expand on that idea a little bit.  Given 16 

the timing of the TRAC, we could, as folks have 17 

pointed out, try to do something similar to what 18 

we're doing in scup, and that would require the 19 

Council to take an action today to make a specific 20 

recommendation and a recommendation that's -- you 21 

know, consistent with the information that we have 22 

in front of us today. 23 

   But then we could i the proposed rule 24 



  
 

 

 
 
 

 27

explain that the TRAC process, the assessment 1 

process, was going to be happening between the 2 

proposed and the final rule stage and that 3 

adjustments might be made in the final rule based on 4 

the results of that TRAC process.  5 

   Now, you know, having said that, we 6 

don't know what the results of the TRAC process are 7 

going to be; so -- you know, it can go either way.  8 

But I don't -- I suspect everyone will be more 9 

comfortable with using the most recent information 10 

and of course it also would allow us to set the 11 

rebuilding target so that we could make some 12 

determination about whether or not it was rebuilt, 13 

whether the resource was rebuilt or not, and how 14 

that would affect the F for 2010. 15 

   So, if the Council chooses to go that 16 

route, then what we would need is to be able -- in 17 

the proposed rule as in scup to be able to analyze a 18 

range of alternatives.  19 

   Now, the New England Council has 20 

already proposed the point -- the F of .2, and so 21 

the range then would need to be something less than 22 

that so that when we have the TRAC results, we can 23 

argue that we're setting something within the range 24 
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of the two points that were analyzed. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  2 

Thank you, Pat.  And just on the question of process 3 

and timing, if we were to look at a provisional 4 

approach to this issue and the TRAC were available 5 

say in March, could we as a Council consider the 6 

issue again in -- at our April meeting and at least 7 

offer comments while you're developing a final rule 8 

or would that be -- would that in fact be timely?  9 

I'm just thinking about how we might engage either 10 

our SSC and/or advisors to have some additional 11 

review prior to a final rule being issued.  12 

   PATRICIA KURKUL:  I can't recall when 13 

the Council's April Council meeting is, but I -- the 14 

second week -- I can't see how that would work time-15 

wise, to be honest.  Our goal would be to try to 16 

publish something by the beginning of April to allow 17 

for the 30-day cooling off period before the May 1 18 

start date.  19 

   Now, we don't always make that, but 20 

that's nonetheless would still be our goal.  And if 21 

we waited till after the Council meeting, there'd be 22 

no way we could make the May 1st start date of the 23 

fishing year. 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  In 1 

that case, just in response to that information, 2 

could we possibly convene a committee meeting in 3 

March, together with the advisors, and try to offer 4 

comment at that point prior to the final rule?  5 

   PATRICIA KURKUL:  I think it would be 6 

worth -- I think that would be helpful to us, if the 7 

timing allows for it.  It would have to fall during 8 

the comment period on the proposed rule and be after 9 

you received the results of the TRAC. 10 

   So, to the extent that we could fit 11 

it in in that time period, I think that would be 12 

helpful.  13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  14 

Okay.  Thank you.  I had Red.  15 

   RED MUNDEN:  Thank you, Mr. Chairman. 16 

 I'm intrigued by the contingent alternatives 17 

identified by Jason.  As you know, within a few 18 

minutes, I'm going to have to put on my South 19 

Atlantic Council meeting hat and go down to North 20 

Carolina and fight for Snapper/Grouper 18 -- or 21 

fight against Snapper/Grouper Amendment 18. 22 

   But in the interest of the remaining 23 

time that I have here, I would like to offer a 24 
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motion, and I've asked Jan to type that motion, so 1 

hopefully she will present it on the screen very 2 

shortly.  And this motion in essence would recommend 3 

a quota for the upcoming fishing year of a minimum 4 

of 12 million pounds, keeping in mind that the 5 

current quota is 12 million pounds, but it would 6 

also allow Pat the flexibility that she said she 7 

needed by giving her the option of increasing the 8 

quota should results from the TRAC indicate that the 9 

quota could be set higher than 12 million.  10 

   So, once we have the motion up here, 11 

and if we get a second, then I'll leave it up to the 12 

Council for debate because I may have to leave it to 13 

my esteemed colleagues to argue for North Carolina.  14 

   Thank you.  Mr. Chairman, I'll read 15 

the motion as soon as it comes up.  16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  17 

Thank you, Red. 18 

 (Pause.) 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  You 20 

want to read the motion?  21 

   RED MUNDEN:  I make the following 22 

motion:  Move that the spiny dogfish commercial 23 

quota for the 2010 fishing year be set a minimum of 24 
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12 million pounds and the analyzed but not preferred 1 

measures for the 2010/2011 include a commercial 2 

quota of 29.0 million pounds derived from the 3 

application of F target equals 0.284 in order that a 4 

sufficient range of alternatives exist for purpose 5 

of allowing the Regional Administrator to implement 6 

measures that are responsive to the best available 7 

data at the time of final rulemaking.  And that's my 8 

motion, Mr. Chairman. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  10 

Thank you, Red.  Second to the motion?  Second by 11 

Erling Berg.  Discussion on the motion?   12 

   Pat, do we -- I think you said before 13 

that we needed an upper bound of F20.  Is that -- we 14 

don't need an upper bound in the contingency of F20? 15 

   PATRICIA KURKUL:  Since the New 16 

England Council has already voted for the .2, it 17 

needs to be analyzed in the document.  18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  And 19 

in terms of SSC review, would a revised ABC 20 

recommendation from the SSC be necessary, or could 21 

you simply incorporate the results of the TRAC 22 

directly into the decision-making process?  23 

   PATRICIA KURKUL:  We had a 24 
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conversation about that internally, and don't think 1 

that the SSC requirement applies to us; and so, we 2 

would not need an SSC review.  It would be only if 3 

the Council were making the recommendation.  4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  5 

Discussion on the motion?  Jason.  Is there any 6 

discussion on the motion?  7 

 (No response audible.) 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Do 9 

we have any comments from the public?  Anybody like 10 

to speak on the motion?  Greg.  11 

   GREG DIDOMENICO:  Just briefly, we're 12 

very much in support of the motion and look forward 13 

to certainly increases in this fishery, and also 14 

look forward to possibly participating in the TRAC 15 

process.  Thank you very much. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  17 

Thank you, Greg.  I have Sean McKeon. 18 

   SEAN MCKEON:  Thank you, Mr. 19 

Chairman.  Yeah, Sean McKeon, North Carolina 20 

Fisheries Association.  We'd support the motion.  I 21 

think one of the things that we're all aware of is 22 

that fishery needs some infrastructure.  And without 23 

the certainty of some of these bigger numbers and 24 
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some of the increases, I think it's not going to 1 

happen.  I think this is a very good motion and it 2 

will help get some certainty where people might 3 

decide to do some processing plants in other parts 4 

of the coast.  And that would be a good thing; so, 5 

we certainly support it. 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  7 

Thank you, Sean.  Any additional comment?  Dave.  8 

   DAVID PIERCE:  Just a clarification, 9 

Rick.  If this motion passes, .20, the New England 10 

Council's decision, that could be part of the 11 

analysis?  I didn't quite catch what Pat said with 12 

her remark.  13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Pat 14 

care to clarify.  15 

   PATRICIA KURKUL:  I had not read all 16 

the way through the motion when I made my comment 17 

and didn't realize that an upper bound was included 18 

in the motion.  My assumption was the .2 would be 19 

the upper bound.  20 

   If the motion passes, I guess I'd 21 

look to Joel, but I think the .2 still needs to be 22 

analyzed because it was a New England Council 23 

recommendation.  So, then you'd be analyzing the 12 24 
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million, the .2 and the .284.  1 

   DAVID PIERCE:  If I may, Rick?  2 

That's -- thank you, Pat.  That clarifies matters 3 

and it -- having .2 in the mix is very important in 4 

light of the Council's decision -- New England 5 

Council's decision and the analysis provided to us 6 

by Paul Rago and staff, analysis made available to 7 

us by Jason, where we see that as it stands right 8 

now with the target biomass of 167,800 metric tons -9 

- target biomass is an interesting way of wording it 10 

-- target biomass -- we find ourselves totally 11 

rebuilt in 2010 at F is equal to .2 and we are never 12 

overfished throughout the entire time series.  At 13 

least as it stands right now, subject to revisions, 14 

of course, once we have the TRAC. 15 

   So, it's very optimistic information 16 

relative to the .2.  So, thanks, Rick. 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  18 

Additional comments or questions?  Jason.  19 

   JASON DIDDEN:  Just a follow-up to 20 

two previous questions.  One, the assumption about 21 

lower groundfish effort, I just checked in the 22 

briefing book on the Monitoring Committee notes, and 23 

that was related to expected days-at-sea cuts and/or 24 
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imposition of hard quotas under sectors. 1 

   And one other thing to follow up, Dr. 2 

Pierce's letter came in after the briefing book.  3 

That's why it wasn't in the briefing book and it is 4 

on the table in the stack that was passed out just 5 

prior to when we started. 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  7 

Thank you, Jason.  Any further discussion on the 8 

motion?  9 

 (No response audible.) 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Is 11 

the Council ready for the question?     12 

 (Motion as voted.) 13 

 {Move that the spiny dogfish commercial quota for 14 

 the 2010 fishing year be set a minimum of 12.0 15 

 million pounds and the analyzed, but not preferred, 16 

 measures for the 2010/2011 include a commercial 17 

 quota of 29.0 million pounds (derived from the 18 

 application of F target = 0.284) in order that a 19 

 sufficient range of alternatives exist for purpose 20 

 of allowing the RA to implement measures that are 21 

 responsive to the best available data at the time 22 

 of final rulemaking.} 23 

   COUNCIL CHAIR RICK ROBINS:  All those 24 
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in favor, please raise your hand.  1 

 (Response.) 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  3 

Fourteen.  Opposed, like sign.  4 

 (No response.) 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  6 

Abstentions, like sign.   7 

 (Response.) 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  One 9 

abstention, two abstentions.  Thank you.  All right. 10 

 The motion carries. 11 

   With that, Jason, we also need to set 12 

a trip limit, I believe.   13 

   JASON DIDDEN:  Yes, and do we have a 14 

motion to that effect?  15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  16 

Red.  17 

   RED MUNDEN:  North Carolina's 18 

calling.  Mr. Chairman, I also -- I'd like to make a 19 

motion that the quota -- I mean the trip limit for 20 

the 2010/2011 fishing year be 3,000 pounds. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Is 22 

there a second to the motion?  Pat Augustine.  23 

Discussion on the motion?  24 
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 (No response audible.) 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Any 2 

discussion on the motion?  3 

 (No response audible.) 4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Any 5 

comments from the public?  6 

 (No response audible.) 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  8 

Seeing none, is the Council ready for the question?  9 

 (Motion as voted.) 10 

 {Move that the spiney dogfish commercial trips 11 

 limits (daily possession limits) for the 2010 12 

 fishing year be set at 3,000 pounds.} 13 

   COUNCIL CHAIR RICK ROBINS:  All those 14 

in favor, please raise your hand.  15 

 (Response.) 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  17 

Fourteen.  Opposed, like sign.  18 

 (No response.) 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  20 

Fifteen. Sorry, 15.  One abstention?  All right.  21 

Two abstentions.  Thank you.  The motion carries. 22 

   As I understand it, the ASMFC will be 23 

taking action separately at their next meeting, and 24 
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I thought it would be very helpful, though, to have 1 

the Commission together with us today while we 2 

considered this updated information and discussed 3 

also the results of the New England Council meeting. 4 

 So, thank you all very much for that.  5 

   Are we ready to go on to black sea 6 

bass?  (Inaudible) about five minutes and give them 7 

a chance to set up. 8 

 (Break: 2:46 p.m. to 2:54 p.m.) 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  10 

Let's go ahead and come back to our seats so we can 11 

get started, please.  Let's go ahead and get started 12 

on black sea bass.  Jack. 13 

   CHAIRMAN JACK TRAVELSTEAD:  Jessica.  14 

 _______________ 15 

 BLACK SEA BASS 16 

 2010 RECREATIONAL MANAGEMENT MEASURES 17 

   JESSICA COAKLEY:  All right.  That 18 

was an easy hand-off.  So, we're going to discuss 19 

black sea bass recreational measures for fishing 20 

year 2010.  We follow the same process we do for 21 

summer flounder and scup.   22 

   In August, the Council and Board met 23 

and made recommendations for what the TAL should be 24 
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for the 2010 fishing year.  At the time, they 1 

recommended a -- the Council recommended 2.3 million 2 

pound TAL.  That was also the SSC recommended.  And 3 

that is also the NMFS proposed TAL for 2010 that was 4 

published in the early November proposed rule. 5 

   The Monitoring Committee met on 6 

November 18th followed by the industry advisors to 7 

discuss the staff recommendations for the fishing 8 

year and do a thorough review of the information; 9 

and here we are at December and we need to make 10 

coastwide recommendations for black sea bass for the 11 

Council and the Board. 12 

   So, taking a quick look at our 13 

management history, our harvest limits relative to 14 

landings, the yellow line, the solid line, is the 15 

harvest limit.  It started out in 1998, which is 16 

when quota management was first utilized for black 17 

sea bass, a little over three million pound 18 

recreational harvest limits were in place during 19 

that time.  They increased to a little over four 20 

million pounds in 2005, and then in 2009 and 21 

proposed for 2010 the recreational harvest limit 22 

would be 1.14 million pounds.  The white line is the 23 

landings over the time period.  This is based on the 24 
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MRFSS information and for-hire survey information.  1 

As you can see, it's varied around that harvest 2 

limit, coming in under in 1998 and '99, then a 3 

period of overages occurred in early 2000.  Then 4 

starting in 2003, the landings came in under that 5 

harvest limit, all the way through to the most 6 

recent year, 2009, which is projected to come in 7 

over the recreational harvest limit of 1.14 million 8 

pounds.  9 

   That projected information is based 10 

on the WAVE 1 through 4 recreational landings 11 

information and applying the 2008 prior year data 12 

proportions by weight for the first four WAVEs, to 13 

fill out WAVEs 5 and 6 in 2009. 14 

   This table is Table 1 in the staff 15 

memo on Page 5.  It gives catch and landings.  16 

Looking at the catch over the time period, going 17 

back to 2000, about 17 million fish were caught.  It 18 

subsequently decreased to about 7 million fish in 19 

2005.  In 2008 and 2009, about 11 million fish were 20 

caught in each of those years.  21 

   Moving two more columns over, 22 

landings in thousands of pounds.  Back in 2000, 23 

about four million pounds were landed of black sea 24 
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bass, recreationally.  In 2008, that decreased to 1 

about 1.6 million pounds.  And in 2009, projections 2 

indicate that about 3.3 million pounds of black sea 3 

bass will be landed. 4 

   The percent released has changed 5 

slightly over the time period.  In 2000, about 79 6 

percent of the fish that were caught were released. 7 

 That then increased to about 90 percent in 2008.  8 

In 2009, about 80 percent of the -- or 79 percent, 9 

excuse me, of the fish that were caught were in fact 10 

released. 11 

   2009 landings, this is WAVEs 1 12 

through 4 only in thousands of fish by state.  You 13 

have state down the rows, years across the columns. 14 

   Comparing 2008 and 2009, 15 

Massachusetts had an increase in black sea bass 16 

landings in the first four WAVEs.  Rhode Island had 17 

a decrease.  18 

   Connecticut did not have any fish 19 

landed; however, there were fish that were caught in 20 

Connecticut and released.   21 

   New York and New Jersey, as well as 22 

Delaware, all show increases relative to 2008 in 23 

terms of the number of landings.  24 
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   Maryland showed a decrease.  And 1 

Virginia had an increase in landings relative to 2 

2008.  North Carolina showed a decrease.  3 

   Again, this is just WAVEs 1 through 4 

4.  It's not the projected values.  5 

   Taking a look at fishing trips and 6 

performance, the number of fishing trips has varied 7 

from about 250,000 trips taken in 2000.  That 8 

decreased over this time period to about 163,000 9 

trips taken in 2005; and in 2008, which is the most 10 

recent full year of information, about 272,000 11 

fishing trips were taken where black sea bass were 12 

the primary target. 13 

   Taking those directed trips and 14 

diving it through relative to the total number of 15 

trips, over this ten-year time period, black sea 16 

bass directed trips ranged from about .4 percent to 17 

one percent of all the total directed trips -- total 18 

trips that were taken Maine through North Carolina. 19 

   The recreational harvest limit is 20 

given in the next column over.  In 2009 and 2010, 21 

both the implemented quota in 2009 and the proposed 22 

2010 are identical at 1.14 million pounds. 23 

   The last column compares the 24 
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percentage overage or underage of recreational 1 

landings of black sea bass relative to those 2 

recreational harvest limits.  For the first four 3 

years, from 2000 to 2004 in this time series, there 4 

were overages from 2004 to 2008.  The recreational 5 

landings came in under the recreational harvest 6 

limit for those years.  And as I indicated for 2009, 7 

the projected landings are expected to come in 8 

substantially over the recreational harvest limit 9 

for 2009. 10 

   So, the recreational regulations that 11 

were in place for federal waters in 2009 included a 12 

12 and a half inch total length minimum fish size, 13 

25 fish possession limit, and a season that was open 14 

all year. 15 

   You'll recall last year there were a 16 

series of discussions as to how to adjust the 17 

management measures to achieve the required 18 

reduction.  The Council and the Board ultimately 19 

decided on a half-inch minimum fish size, although 20 

there were lengthy discussions about seasonal 21 

adjustments or other options given the black sea 22 

bass life history.  23 

   2009 state measures mirrored the 24 
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federal measures.  They were 12 and a half inch, 25 1 

fish possession limit.  The exception to this is the 2 

State of Massachusetts, which chooses to implement a 3 

more restrictive possession limit of 20 fish.  The 4 

season in state waters was also open all years -- 5 

open all year. 6 

   So, looking at our recreational 7 

harvest limits for 2009 of 1.14 million pounds, and 8 

comparing that to the projected landings, it's clear 9 

that the landings are going to come in over 3.31 10 

million pounds.   11 

   The 2010 recreational harvest limit 12 

is the same.  It's a status quo, 1.14 million 13 

pounds.  Therefore, landings would need to be 14 

reduced by 66 percent to achieve the 2010 15 

recreational harvest limit. 16 

   The three management tools we have 17 

available to us are seasonal adjustments, a 18 

possession/size effectiveness that could be 19 

specified, and we use reduction tables that are 20 

provided in the staff memos, to evaluate that.  And 21 

the cumulative reductions of season and possession 22 

and size combinations are not directly additive.  23 

There's an interactive effect that's taken into 24 
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account. 1 

   So, the assumptions for the 2010 2 

analyses are the same as for the prior two species. 3 

 We assume effort and availability will be the same 4 

in 2010 as it was in 2009.  That's an assumption  5 

that will be violated.  6 

   Angler behavior is also difficult to 7 

predict, as with these other species.  You know, 8 

tradeoffs, how fishermen will respond to the 9 

management measures and how that will affect the 10 

number of directed trips they might take. 11 

   So, the staff recommendations for 12 

2010 are that seasonal and possession limit 13 

adjustments be used to achieve the required 14 

reduction.  Based on last year's Monitoring 15 

Committee discussions, they had suggested 16 

potentially setting a ceiling on their minimum size 17 

recommendations, basically a size above which they 18 

would not increase -- recommend increasing the 19 

minimum fish size and look to these other two 20 

management tools to make those adjustments. 21 

   In addition, one of the things that 22 

was also discussed last year with this minimum size 23 

ceiling was the implications of raising the minimum 24 
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fish size for protogynous hermaphrodites, these 1 

species with alternative life histories, 2 

particularly what pressure that might put on 3 

dominant males. 4 

   So, while this year we did not go 5 

into a lengthy discussion about life history at the 6 

Monitoring Committee meeting, that factored into 7 

last year's discussions, as well, and into the staff 8 

recommendation in my mind when I recommended these 9 

two adjustments. 10 

   So, there were a couple of options 11 

that were put forward in the staff memo.  I looked 12 

at these as examples for how things could be 13 

adjusted to achieve that required reduction.  But 14 

what these measures will ultimately look like really 15 

is a matter of preference for what you'd like the 16 

fishery to look like in terms of the combination of 17 

size, season, possession.  18 

   So, the first option would be a 12 19 

and a half inch fish size, 25-fish possession limit, 20 

and keeping part of the peak WAVE -- peak landings 21 

WAVE, WAVE 5, open, so it would be a season from 22 

September 1 to October 19th.   23 

   The second option, which also 24 
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achieves that reduction, would keep part of WAVEs 3 1 

and 4 open.  So, it would be the current minimum 2 

size, current possession limit, and then a May 19 to 3 

August 22 season.  4 

   The third option which also achieves 5 

that 66 percent reduction would be a half-inch 6 

increase in the minimum fish size, a 15-fish 7 

decrease in possession limit, and open part of WAVE 8 

5 and all of WAVE 6; so, September 17 to December 9 

31.  And that half-inch adjustment possession limit 10 

 obviously had tradeoffs in terms of getting a 11 

little bit more in terms of an extended season in 12 

that option. 13 

   What should say Option 4 would 14 

achieve a 69 percent reduction.  That would be a 12 15 

and a half inch total length, a one-fish possession 16 

limit, and it would be open all of WAVEs 5 and 6.  17 

So, September 1 to December 31.   18 

   Depends on how the seasons are set 19 

up.  This was something that the Monitoring 20 

Committee talked about, and basically in their 21 

discussions they recommended a 12 and a half inch 22 

total length fish size, which is the current size 23 

and the current possession limit of 25 fish.  But to 24 
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meet the needs of the different regions and 1 

different states in terms of when their peak seasons 2 

occur, they recommended a spring and fall season and 3 

the number of days being whatever was necessary to 4 

achieve that 66 percent reduction. 5 

   They also recommended that staff go 6 

through and update the per WAVE and per day values 7 

which we use to calculate the seasonal adjustments 8 

using the 2006 to 2008 information.  Management 9 

measures were the same for those three years with a 10 

season that was also open all year.  So, they felt 11 

that was more appropriate than going back to earlier 12 

information to predict how catch rates might change 13 

in response to adjustments to seasons. 14 

   So, I updated that and used that 15 

information in the analysis.  So, the Monitoring 16 

Committee option that achieves that reduction would 17 

include same size, same possession limit, 12 and a 18 

half, 25.  30 days in WAVE 3 and 30 days in WAVE 5. 19 

 It could be any 30 days, because with the per day 20 

value, each day is treated equally, although we do 21 

realize that not all days are equal within a WAVE, 22 

but basically an average value was used. 23 

   So, an example of a season could be 24 
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June 1 to June 30th and September 1 to September 1 

30th.  That would be consistent with that.  You 2 

could also consider those 30 days in May or those 30 3 

days in October or a time period that overlapped 4 

across either of those months, either in the spring 5 

or in the fall. 6 

   So, the advisory panel met after the 7 

Monitoring Committee and looked at the staff 8 

information and was informed what the Monitoring 9 

Committee recommendations were.  They came to 10 

consensus on a few issues.  The first was their lack 11 

of confidence in the MRFSS estimates, and similar to 12 

the other two species, they suggested that states 13 

and managers examine their fine structures and look 14 

into additional funds for enforcement to address any 15 

noncompliance in the recreational fishery. 16 

   They also recommended that measures 17 

should remain status quo until the SSC and the 18 

Monitoring Committee can be jointly convened to 19 

discuss this information and revisit the ABC 20 

recommendations that took place back in July and 21 

August earlier in the year. 22 

   They also asked that an OY definition 23 

be provided for black sea bass.  They wanted to see 24 
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that analysis and they wanted to see what the catch 1 

levels associated with OY would be. 2 

   Similar to the other two, they were 3 

frustrated with the limited number of management 4 

tools available and recommended that the proposed 5 

Amendment 17 should be revisited as soon as 6 

possible.  And that's it. 7 

   CHAIRMAN JACK TRAVELSTEAD:  Questions 8 

of Jessica?  Peter.  9 

   PETER HIMCHAK:  Yes, thank you, Mr. 10 

Chairman.  Jessica, I can understand the increase in 11 

releases from 79 to 90 percent.  I mean, we did 12 

increase the minimum size limit.  But I'm bewildered 13 

by the tremendous increase in the landings.   14 

   In the previous six years, they were 15 

all well below the target, and I'm wondering if the 16 

Monitoring Committee had a plausible or they had a 17 

discussion on -- what was the result of such an 18 

enormous increase in landings compared to the prior 19 

six years.   20 

   Was there more of a concerted effort 21 

targeting black sea bass?  Was it just a problem 22 

with the data or was there a tremendous availability 23 

of fish that we hadn't seen before? 24 
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   JESSICA COAKLEY:  Well, the 1 

Monitoring Committee did talk a little bit about 2 

this, and availability was certainly one of the 3 

things that they did talk about that could have been 4 

driving that increase in landings.  5 

   In addition to following up on the 6 

information for scup, staff did follow up on -- with 7 

the NMFS S and T staff, taking a closer look at the 8 

black sea bass information and what was driving 9 

those increases in landings.  10 

   And it did appear that catch rates 11 

did increase in many different areas for this stock. 12 

 And if we look at the state information and where 13 

these landings came in, in the first four WAVEs, it 14 

wasn't just one state that had increases or two 15 

states that had increases in landings.  It was many 16 

different states that had shown increases in the 17 

landings of black sea bass over the time period. 18 

   CHAIRMAN JACK TRAVELSTEAD:  Peter.  19 

   PETER HIMCHAK:  If I might, Mr. 20 

Chairman.  But was there any evidence about like a 21 

noticeable increase in directed trips for black sea 22 

bass?  Or is there -- or are these increases more 23 

reflective of there are more fish available to be 24 
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caught?  I guess that's what I'm groping with.  1 

   JESSICA COAKLEY:  Well, I don't have 2 

information in front of me in terms of the directed 3 

trips for 2009 for those first four WAVEs, but if I 4 

could ask Dave if you'd be willing to just step up 5 

for a quick second and comment on what we had talked 6 

about with black sea bass information.  7 

   DAVID VAN VOORHEES:  Yeah, when we 8 

looked at the estimates for black sea bass, the 9 

catch rates were up consistently relative to prior 10 

years.  11 

   Now, what I say catch rates, this is 12 

not necessarily catch rates for directed trips, but 13 

catch rates for the total number of trips being 14 

taken. 15 

   So, it wasn't like there was any one 16 

particular stratum where we saw an increase.  It was 17 

pretty much across the board.  So, the data itself 18 

did not reveal any numbers that looked unusual in 19 

that respect.  What we usually look for is whether 20 

there's a consistent change, and in this case the 21 

change was very consistent across state WAVE strata 22 

for this particular species. 23 

   So, it's not being driven by the 24 
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effort as much as it's being driven by the catch per 1 

unit effort.  So, there were more fish being caught 2 

in the total recreational trips that were being 3 

recorded. 4 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 5 

you.  Other questions of Jessica?  Peter. 6 

   PETER deFUR:  What's the mortality 7 

discard rate?  8 

   JESSICA COAKLEY:  The discard 9 

mortality rate used in the stock assessment is 25 10 

percent.  11 

   CHAIRMAN JACK TRAVELSTEAD:  Dave 12 

Pierce, then Howard.  13 

   DAVID PIERCE:  Jessica, was any 14 

consideration given to a possible option that would 15 

involve -- let's see, modification actually of 16 

Option 5, I think, where there's a suggestion for 17 

the two seasons.  Monitoring Committee suggested 30 18 

days in the spring, 30 days in the fall.  Then 19 

there's a period in between, of course.   20 

   Was there an option considered that 21 

would allow for example, oh, some landing of the 22 

unavoidable bycatch of sea bass that would occur 23 

during the scup fishery that will be throughout the 24 
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summer months?  For example, two fish.  As a 1 

bycatch. 2 

   Any consideration of those sorts of 3 

approaches that would enable us to not force 4 

fishermen fishing for scup to just throw back all 5 

the black sea bass that they may catch?  6 

   JESSICA COAKLEY:  No, the Monitoring 7 

Committee didn't explicitly discuss bycatch type 8 

measures to be implemented in other times outside of 9 

the season. 10 

   CHAIRMAN JACK TRAVELSTEAD:  Howard. 11 

   HOWARD KING:  Jessica, how was that 12 

25 percent mortality rate derived?  13 

   JESSICA COAKLEY:  I'm trying to 14 

recall.  I thought there were a couple of studies 15 

that related to it, and if you give me a few minutes 16 

to dig around on my laptop, I can probably pull 17 

those up. 18 

   CHAIRMAN JACK TRAVELSTEAD:  Pat 19 

Augustine.  20 

   PAT AUGUSTINE:  Yeah, thank you, Mr. 21 

Chairman.  A question on Table 6 on Page 10.  I know 22 

this has been explained before, but could you 23 

clarify for me one more time?  If I go down the 24 
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catch per trip and I go down to 15 and that says the 1 

frequency is three, would I not gain very much value 2 

if I went to a 15-fish bag limit as to 25?  3 

Something that's measurable? 4 

   I know in the past when we talked 5 

about a difference -- I guess it was scup -- of 15 6 

to 25 fish, it didn't make a whole lot of difference 7 

because it was such a small percentage it would be 8 

difficult to gain a value from it. 9 

   Is that the same case with black sea 10 

bass?  Your Table 6, the percent of successful 11 

anglers landing 1 to 25, shows up on Page 10. 12 

   CHAIRMAN JACK TRAVELSTEAD:  Pat, 13 

check out the table on Page 13, Table 9.  I think 14 

it's --  15 

   PAT AUGUSTINE:  Page -- Table 9 at 16 

13?  17 

   JESSICA COAKLEY:  Yeah, Table 6 is 18 

just Type A fish, intercepted fish, but it's not 19 

weighted by sampling effort or any other details.  20 

   The table that we use for the 21 

size/possession limit adjustments is Table 9 on Page 22 

13.  23 

   PAT AUGUSTINE:  Okay.  Then it shows 24 
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to be quite insignificant.  15 to -- well, yeah, 15 1 

to 25.  All I'm looking at is a way to go from 25 2 

fish down.  Can there be any gain in open season? 3 

   JESSICA COAKLEY:  It looks like it 4 

would be a very small adjustment that you would get 5 

from adjusting that possession limit downwards.  6 

   PAT AUGUSTINE:  Okay.  That's what I 7 

needed to hear.  Thank you.  Not what I needed to 8 

hear, but what I heard.  9 

   CHAIRMAN JACK TRAVELSTEAD:  Other 10 

questions?  Tom Fote.  11 

   TOM FOTE:  Jessica, I just ...  12 

(Pause.)  I figured I'd wait until you guys were 13 

finished. 14 

   Did the Monitoring Committee 15 

basically take into consideration that when the 16 

Stock Assessment Workshop basically looked at the 17 

stocks they came up with different figures of what 18 

the stocks were and that it was recovered, and maybe 19 

that they had gotten it right for a change and had 20 

gotten it wrong for all the years, and that's why 21 

they saw more fish being caught?  Did they actually 22 

have that as part of the discussion, since the stock 23 

had been now -- it's deemed that it wasn't 24 
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overfished, overfishing wasn't taking place and it 1 

was recovered, even though the SSC decided to be 2 

very precautionary on their approach, but then they 3 

discussed the fact that the stock was now different 4 

than it was six months, and maybe those fish were -- 5 

 the fish that were out there all along.  6 

   JESSICA COAKLEY:  No, the Monitoring 7 

Committee didn't discuss about that issue at length. 8 

 Essentially, the way the recreational measures are 9 

crafted, we typically work off of the proposed rule 10 

as a starting point for what those 2010 recreational 11 

harvest limits might be, and then look at the MRFSS 12 

landings information and figure out what measures -- 13 

how measures need to be adjusted to achieve that new 14 

target, not necessarily a detailed discussion of 15 

whether that target is or is not appropriate at that 16 

point.  That isn't really the task when that group 17 

meets in November.  18 

   TOM FOTE:  Yeah.  But wondering -- 19 

consideration -- the fact that when we set the -- 20 

basically set the target, we set it for 2010, we 21 

basically -- and we had done the same thing in 2008 22 

when we set it for 2009, and we set the target 23 

before the stocks were recovered -- before the 24 
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stocks were deemed recovered -- excuse me -- deemed 1 

recovered by the SAW, and basically said overfishing 2 

and overfished wasn't taking place, and then we 3 

never really then reduced the fishing pressure of 4 

the recreational sector, even though the SAW had 5 

basically said that the stocks were bigger than they 6 

were, so we were setting up the recreational 7 

community if you looked at that basically scenario 8 

for failure, because then you estimate the stock is 9 

bigger than it is and you're basically leaving the 10 

rules more open than they were because that's when 11 

you establish that an overfished/overfishing stock 12 

that was still rebuilding.  So, that should have 13 

been taken into consideration when we looked at why 14 

the failure occurred.  15 

   JESSICA COAKLEY:  Well, that wasn't 16 

something that the Monitoring Committee discussed.  17 

I mean, their task in November is to craft a set of 18 

management measures that are going to be effective 19 

at constraining the fishery to its target, and that 20 

target was 1.14 million pounds as a harvest limit.  21 

So, that was what that group focused on for their 22 

discussions.  23 

   CHAIRMAN JACK TRAVELSTEAD:  Toni. 24 
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   TONI KERNS:  And Tom, last year the 1 

Monitoring Committee had recommended to the Board 2 

and the Council that there be a 30-day closure, but 3 

the Board and Council went ahead with a size limit 4 

increase instead.  So, the Monitoring Committee did 5 

recommend something else last year than what went 6 

forward.  7 

   TOM FOTE:  Yeah, but they also 8 

recommended that on an overfished stock that 9 

overfishing was taking place, a stock that was not 10 

recovered but still rebuilding. 11 

   CHAIRMAN JACK TRAVELSTEAD:  Other 12 

questions?  Yes, sir.  13 

   STEVEN SCHAFER:  Here comes the new 14 

Council member question for the day, I guess.  So, 15 

bear with me.   16 

   The redirected summer flounder 17 

fishery to the black sea bass fishery, was that 18 

taken into consideration?  19 

   JESSICA COAKLEY:  No.  Tradeoffs 20 

between the effects of adjusting one species 21 

recreational measures and how those might affect 22 

other species' set of management measures wasn't 23 

directly taken into account.  24 
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   We don't have information available 1 

to really, like I said, predict angler behavior and 2 

get a handle on what those tradeoffs might be, 3 

specifically what stocks fishermen might shift to if 4 

certain adjustments are made at certain times of the 5 

year.  So, that wasn't something that factored into 6 

our analysis directly. 7 

   CHAIRMAN JACK TRAVELSTEAD:  Pat 8 

Augustine.  9 

   PAT AUGUSTINE:  Mr. Chairman, are you 10 

ready for a motion?  11 

   CHAIRMAN JACK TRAVELSTEAD:  Yes.  12 

   PAT AUGUSTINE:  Then I would like -- 13 

Jan, would you put that motion --  14 

   CHAIRMAN JACK TRAVELSTEAD:  Pat?  15 

Pat?  Can you just hold off for a second?  Jim 16 

Weinberg had a question; then I'll come back.  17 

   JAMES WEINBERG:  Yeah, just a 18 

question about biology.  Since the black sea bass 19 

have -- are a reef-associated fish and the males -- 20 

females turn into males and it's thought that the 21 

males essentially have harems and the mating 22 

structure is quite complex, consideration of when to 23 

fish -- like here it's -- from your presentation it 24 
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sounded like it could sort of be arbitrary in 1 

picking any two months based on the examples that 2 

you gave.  But in fact, based on when it would be 3 

most harmful perhaps to the population growth of 4 

these fish, did you take into account or is enough 5 

known about when they're forming their mating 6 

associations to pick certain months when it might be 7 

better to open fishing and other months when it 8 

would be best not to?  9 

   JESSICA COAKLEY:  Yeah, this factored 10 

into the Monitoring Committee recommendations last 11 

year when they recommended a 30-day seasonal 12 

closure.  That would have been in that end of 13 

May/June time period.  14 

   Sea bass have a somewhat protracted 15 

spawning period that basically scrolls up the coast, 16 

as you know the season warms up, starting a little 17 

earlier in the south.  But a large portion of that 18 

population, sort of that New Jersey/New York, those 19 

areas tend to hit peak spawning in that May/June 20 

time period.  21 

   So, yes, 30 days in either that -- 30 22 

days anytime in that spring or that fall on paper 23 

has a certain analytical value in terms of reducing 24 
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landings, but it may have very different biological 1 

impacts on that stock. 2 

   CHAIRMAN JACK TRAVELSTEAD:  Pat.  3 

   PAT AUGUSTINE:  Thank you, Mr. 4 

Chairman.  I would like to move -- the motion is up 5 

there.  I'll just perfect it by filling in the dates 6 

and times this time. 7 

   So, I'll move that the black sea bass 8 

recreational measures in 2010 consist of a 12 and a 9 

half inch minimum total length fish size, 25 fish 10 

possession limit and an open season from September  11 

-- what was that date -- 1st through October 19th 12 

for federal waters.  13 

   However, as outlined by the Executive 14 

Committee, at the October Council meeting convene a 15 

joint meeting of the SSC and Monitoring Committee -- 16 

you're jumping on me -- to share available data and 17 

relevant information as it pertains to the 2010 18 

black sea bass recommendations for purposes of 19 

allowing the Regional Administrator to implement 20 

measures that are responsive to the best available 21 

scientific information at the time of final 22 

rulemaking.   23 

   For the Council and for the Board.   24 
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   CHAIRMAN JACK TRAVELSTEAD:  All 1 

right.  Let's wait until we get it all up there 2 

before I ask for a second. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  4 

Jack, point of order.  5 

   CHAIRMAN JACK TRAVELSTEAD:  Yes, 6 

Rick. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  8 

I'll ask Joel about this, but I think the second 9 

part of that motion deals with an action that we've 10 

already taken as a Council; so, it would actually 11 

require a formal motion to amend a previous action. 12 

 But I'll let Joel go into that.  I think we've 13 

already considered and voted on that question at a 14 

previous meeting.  15 

   JOEL MACDONALD:  As Rick mentioned, 16 

we've had several discussions about this and --  17 

   PAT AUGUSTINE:  Point of information, 18 

Mr. Chairman.  19 

   CHAIRMAN JACK TRAVELSTEAD:  Let's 20 

hear from Joel.  21 

   PAT AUGUSTINE:  May I divide the 22 

question to make it simple; and then if we have to 23 

eliminate the lower part, we can eliminate that?  24 



  
 

 

 
 
 

 64

The most important part is the commitment of the 1 

first part, bag, size and season, relative to 2 

federal waters.  3 

   CHAIRMAN JACK TRAVELSTEAD:  Let's 4 

hear from Joel and then we'll see what we need to 5 

do.  6 

   PAT AUGUSTINE:  Thank you.  7 

   JOEL MACDONALD:  Okay.  As I 8 

mentioned, Rick and I and several others had 9 

discussions about reconvening the SSC to revisit 10 

their recommendation, and it would essentially be 11 

reconsidering the recommendation of the TAL. 12 

   And given the fact that that's 13 

already been adopted by the Council at a previous 14 

meeting, it would not be under the Roberts Rules of 15 

Order a motion to reconsider.  You lose that ability 16 

at the meeting -- after the meeting at which the 17 

motion under -- to be reconsidered is, you know, 18 

ended. 19 

   And if you move to a subsequent 20 

Council meeting, what you're looking at is called a 21 

motion to amend something previously adopted.  That 22 

has slightly different voting rules. 23 

   There are three possible scenarios.  24 
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If you send notice to all the members of a 1 

particular body prior to the meeting at which this 2 

will be considered, then you can have a majority 3 

vote.  If all the members of a particular body who 4 

are voting members are present, you can have a 5 

majority vote. 6 

   Absent those two scenarios, you have 7 

to have a two-thirds majority vote of those present 8 

and voting.   9 

   CHAIRMAN JACK TRAVELSTEAD:  So, Joel, 10 

as I understand what you said, the second part of 11 

this motion would be -- should be separated and 12 

considered as an amendment to a previously taken 13 

action and would require a two-thirds majority vote. 14 

   JOEL MACDONALD:  That's correct.  I 15 

would divide the question, go with the first half 16 

and then deal with that and then move on to the 17 

second half.  18 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  19 

So, Pat, you want to -- I guess you're going to 20 

divide your own motion.  21 

   PAT AUGUSTINE:  Yes, I'll divide my 22 

own motion.  I usually make seconds to my own 23 

motions, too, Mr. Chairman.  24 
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   CHAIRMAN JACK TRAVELSTEAD:  Let's 1 

start with the first part and see if there are 2 

seconds to that motion.  3 

   PAT AUGUSTINE:  All right, fine. 4 

   CHAIRMAN JACK TRAVELSTEAD:  You're 5 

making it on behalf of both the Board and the 6 

Council; correct? 7 

   PAT AUGUSTINE:  Both Board and the 8 

Council.  And does everyone know where we're going 9 

to divide it?  Right there.  Thank you, Jan. 10 

   CHAIRMAN JACK TRAVELSTEAD:  Is there 11 

a second to the motion?  Seconded by Erling for the 12 

Board and -- Council, and who for the -- need a 13 

second from the Board.  Second from the ASMFC Board? 14 

 Seconded by Pat Kurkul.  Okay.  We have -- 15 

   DAVID PIERCE:  Point of order.  16 

   CHAIRMAN JACK TRAVELSTEAD:  Yes?  17 

   DAVID PIERCE:  Point of order.  The 18 

motion is for federal waters.  Therefore, why is the 19 

Board involved in this motion?  20 

   JESSICA COAKLEY (No microphone):  21 

It's not federal waters. It's for both state --  22 

   CHAIRMAN JACK TRAVELSTEAD:  It's not 23 

-- actually, I think the motion is in error there.  24 
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It's for all waters.  We don't have conservation 1 

equivalency under black sea bass.  We always set one 2 

rule for all waters. 3 

   Pat, would you change your motion to 4 

say for federal and state waters?  5 

   PAT AUGUSTINE:  Yes.  Would you 6 

include slash and include the word state?  Thank 7 

you, Jan. 8 

   CHAIRMAN JACK TRAVELSTEAD:  9 

Discussion on the motion?  Howard.  10 

   HOWARD KING:  Unfortunately, setting 11 

a time period, given so few choices, does tend to 12 

allocate the fishery.  This would exclude the summer 13 

season from the Maryland Ocean City fishery.  Why 14 

couldn't a motion be made that would specify a 15 

certain number of days; and those days to be decided 16 

by the states themselves?  Why do we have to be so 17 

specific in this federal motion?  18 

   TONI KERNS:  Howard, we don't have 19 

conservation equivalency set up for black sea bass 20 

like we do in summer flounder or scup.  So, we don't 21 

have the ability to do that in the FMP.  22 

   HOWARD KING:  To me, a set number of 23 

days would not be conservation equivalency.  It 24 
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would be a level playing field.  1 

   TONI KERNS:  When you look at the 2 

calculations on how much value there is in a day, 3 

your reductions then would be different by each 4 

state if they chose -- if some states chose May and 5 

other states chose -- that's -- you know, October, 6 

your values are different, and so therefore you -- 7 

there isn't an equal amount of days when you look at 8 

the (Inaudible) per day values.  And so it doesn't 9 

end up working that way. 10 

   And the way the FMP is set up, you 11 

have to have common bag size and seasons.  They 12 

can't be different.  13 

   CHAIRMAN JACK TRAVELSTEAD:  Vince.  14 

Howard, did you have a follow-up?  Howard?  15 

   HOWARD KING:  Well, I'm not going to 16 

belabor the point, but you could define the least 17 

common denominator, the least number of days that 18 

would fit all states.  And it may be a relatively 19 

small number.  20 

   CHAIRMAN JACK TRAVELSTEAD:  Vince. 21 

   VINCE O'SHEA:  Howard just made my 22 

point.  Thanks, Mr. Chairman.  23 

   CHAIRMAN JACK TRAVELSTEAD:  Tom Fote. 24 
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   TOM FOTE:  I find this amazing that 1 

the Commission -- you know, and I basically -- the 2 

deciding vote at the last time whether we revisit 3 

this was decided by NMFS, and when we couldn't find 4 

a state to basically second this motion, because 5 

none of the states wanted to do it at the Atlantic 6 

States, it was NMFS again.  7 

   It seems to me it's really a double-8 

dipping at the playing field that we go here, since 9 

this is an imposed rule, and it also -- Howard just 10 

pointed out, it's an allocation battle.  So now 11 

you've allocated fish from one state to another, and 12 

this is an interesting discussion we're having among 13 

states, but it's really interesting when you get 14 

National Marine Fisheries Service deciding how we do 15 

this.  So, I will not support this motion when it 16 

comes up for a vote.  17 

   CHAIRMAN JACK TRAVELSTEAD:  Harley. 18 

   HARLEY SPEIR:  Actually, 1 and 2 19 

could be combined.  They have the same minimum size 20 

and the same fish possession.  They differ in the 21 

dates that are open.  So, those dates that are open 22 

in the 2 are apparently equivalent in effect.  23 

   So that one could have in this motion 24 
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here an option for a state to choose September 1 1 

through October 19 or May 19 through August 22nd and 2 

have the same effect. 3 

   CHAIRMAN JACK TRAVELSTEAD:  Sounds 4 

like a legal question, Harley, and I want to ask 5 

Joel to comment on whether that's even feasible 6 

under the management plan.  I don't think it is, but 7 

--  8 

   JOEL MACDONALD:  Give me a few 9 

minutes to check it out, if you would. 10 

   CHAIRMAN JACK TRAVELSTEAD:  Dave 11 

Pierce, while we're waiting on our attorney.  12 

   DAVID PIERCE:  Yeah.  Well, obviously 13 

the choices are not good.  We knew that would be the 14 

case.  A couple of Council meetings ago, the Council 15 

decided not to revisit this issue.  That is the 16 

overall quota.  It did not go back to the SSC for 17 

further consideration. 18 

   I had written a letter to that point, 19 

but it died there.  So, we're stuck with this 20 

particular number as it appears for 2010, even 21 

though we're not overfishing and we are rebuilt. 22 

   This particular motion poses a real 23 

problem for me and for Massachusetts, especially in 24 
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light of what is likely to happen with scup.  It's 1 

very likely that with scup the bonus season in the 2 

springtime, in May specifically -- May into June is 3 

going to be greatly shortened, maybe even lost as we 4 

maintain -- as we restrict those catches in order to 5 

keep us within the targets.  6 

   So, if this was to pass, then 7 

September 1 through October 19 would be the season, 8 

which means there would be no May and June party 9 

boat/charter boat fishing in Massachusetts waters, 10 

even though our waters are replete with black sea 11 

bass at that time of the year.  It would just take 12 

away that entire fishery, not just for black sea 13 

bass, because it's scup, as well.  That's the way 14 

we're going, I suspect. 15 

   I had hoped that there would be some 16 

way to accommodate the states to the north and to 17 

the south; that is, those who have a spring fishery 18 

and those who want a fall fishery of sorts.  And my 19 

-- I was glad to see that the Monitoring Committee 20 

actually did offer up a particular motion that 21 

seemed to be the best option, at least in my view.  22 

Restrictions are needed, absolutely without 23 

question. 24 
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   As a matter of fact, during the 1 

conference call not too long ago, with maybe 60 2 

people on board, we talked about what to do with 3 

black sea bass in 2010 and I certainly made it a 4 

point that I expected that this group -- that the 5 

Board, that the Council would be extremely 6 

conservative with regard to what we do with black 7 

sea bass, the recreational fish for 2010.  And these 8 

options certainly do get us in that direction.  But 9 

there is the question of equity, fairness for spring 10 

versus the fall.   11 

   So, I would move to substitute, Mr. 12 

Chairman, on behalf of the Board, that we choose the 13 

Monitoring Committee recommendation, which is 30 14 

days in WAVE 3, June 1 through 30, and 30 days in 15 

WAVE 5, September 1 through 30. 16 

   That's my motion to substitute.  17 

   CHAIRMAN JACK TRAVELSTEAD:  That was 18 

on behalf of the Board? 19 

   DAVID PIERCE:  Yes. 20 

   CHAIRMAN JACK TRAVELSTEAD:  There's a 21 

second from Rick Cole on behalf of the -- 22 

   RICHARD COLE:  And Mr. Chairman, I'd 23 

offer that as a substitute motion for the Council, 24 
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also. 1 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  2 

Now, are there seconds?  Second from David Simpson 3 

for the Board.  Is there a second for the Council?  4 

Gene Kray, second for the Council. 5 

 (Pause.) 6 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  7 

Let's wait until we get it up on the screen before 8 

we start talking about it.  In the meantime, Joel, 9 

are you ready to comment on the original question? 10 

   JOEL MACDONALD:  I am.  After 11 

reviewing the regulations, I think allowing each 12 

state to pick their own season goes a little beyond 13 

what's contemplated in the regulations.  14 

   If my memory serves me correctly, 15 

years ago -- you know, I was asked whether under the 16 

 -- you know, the recreational season provision of 17 

the specifications process would allow for a split 18 

season.   19 

   For example, let's say you have a 20 

spring fishery and a fall fishery, and I concluded 21 

yes, I think there was enough latitude to allow 22 

that.   23 

   But I think going and allowing each 24 



  
 

 

 
 
 

 74

state to pick their own season goes beyond what the 1 

regulations contemplated.  And if I remember 2 

correctly, way back when in the summer flounder 3 

fishery, there was a specific provision that allowed 4 

states to pick different two-week periods, but it 5 

was constrained -- I think Gordon's nodding his head 6 

-- within a certain WAVE or a certain time period.  7 

But that was an actual provision that wasn't derived 8 

from a simple interpretation of the regulations.  9 

   CHAIRMAN JACK TRAVELSTEAD:  Rick.  10 

   RICHARD COLE:  Joel, given what you 11 

just said, now this substitute motion that would 12 

allow a 30-day period within WAVE 3 or WAVE 5, 13 

apparently the way that's structured, it would give 14 

the states the option to select whether they want 15 

the first 30 or the second 30.  They get 30 days in 16 

WAVE 3 --  17 

   CHAIRMAN JACK TRAVELSTEAD:  Rick, I 18 

think the motion actually specifies -- if you look 19 

up on the screen, it specifies the actual days.  20 

   RICHARD COLE:  It does? 21 

   CHAIRMAN JACK TRAVELSTEAD:  June 1 to 22 

June 30.  23 

   RICHARD COLE:  Okay. 24 
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   CHAIRMAN JACK TRAVELSTEAD:  And 1 

September 1 to September 30.  2 

   RICHARD COLE:  Okay.  That's not what 3 

I understood Jessica to say, that it could be any 30 4 

days within WAVE 3 to 5.  Maybe I misunderstood.  5 

Did I?  6 

   JESSICA COAKLEY:  No, the value of 7 

selecting any 30 days in either WAVE 3 and WAVE 5 8 

would still achieve that 66 percent reduction.  But 9 

you couldn't have different states pick different 10 

sets of 30 days.  You'd have to, as a Council and as 11 

a Board, identify what that 30 day season would be. 12 

 And in this motion, it's June 1 to June 30.  And 13 

then what those 30 days would be; and in this case, 14 

it's September 1 to September 30 in the fall. 15 

   Now, if the Council chose instead to 16 

go -- you know, May 1 to May 30 in place of June 1 17 

to June 30, that would still have the same value in 18 

terms of getting you to the 66 percent reduction.  19 

   So, when I said any 30 days, I meant 20 

that as a -- when picking a season, you had the 21 

flexibility to find those 30 days in there and pick 22 

a common season for the group. 23 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  I 24 
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want to make sure that this was in fact Dave's 1 

original intent.  You are in effect amending the 2 

original motion by substituting a different season, 3 

June and September.   4 

   DAVID PIERCE:  That is correct, 5 

especially because in May the black sea bass don't 6 

arrive until the end of May.  So, it's nothing, to 7 

the south.  June is really the time when the 8 

recreational fishery would benefit from the black 9 

sea bass in our waters.  So, those are the time 10 

periods, June 1 through 30th and September 1 through 11 

the 30th.   12 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  13 

We're going to take comments then on the proposed 14 

amendment.  Pat Kurkul.  15 

   PATRICIA KURKUL:  Thank you, Mr. 16 

Chair.  I want to speak a little bit to the comments 17 

earlier about my seconding the motion and my votes. 18 

 It's interesting to me, and I can't quite figure 19 

out why my vote of the many votes that were cast was 20 

the vote that made the difference.  And you know, I 21 

didn't realize -- yes, exactly, that I had that 22 

power. 23 

   As to seconding the motion, my 24 
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interest was in getting a motion on the board that 1 

was consistent with the scientific advice and the 2 

Monitoring Committee advice. 3 

   Having said that, I can actually 4 

support the motion to substitute, given the comments 5 

around the table about the equity of the seasons.  6 

Thank you. 7 

   CHAIRMAN JACK TRAVELSTEAD:  Peter 8 

deFur.  9 

   PETER deFUR:  Yeah, thank you, Mr. 10 

Chairman.  I was interested, Jessica, in -- did I 11 

understand correctly that the intent of a midsummer 12 

closure, that is the advantage of having a period 13 

early in WAVE 3 and one later in WAVE 5, is that you 14 

would not have fishing in the middle of the spawning 15 

season?  Was that part of it, or was it simply -- 16 

was it something else?  17 

   JESSICA COAKLEY:  No, to have the 18 

split season basically with 30 in the spring and the 19 

30 in the fall was to accommodate the needs of the 20 

different states and fisheries so that they would 21 

have an opportunity to fish rather than -- you know, 22 

if it was just the spring, then certain states 23 

wouldn't have an opportunity to have their fall 24 
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fisheries, and vice versa. 1 

   When we spoke to the peak spawning 2 

time periods, that was May/June time period, and not 3 

so much this past year but the prior year, our 4 

Monitoring Committee had some lengthy discussions 5 

about whether a closure during those peak spawning 6 

times would be appropriate because of the potential 7 

for the recreational fishery to be directing on 8 

these dominant males out on the reefs and removing 9 

those and the implications to sort of these harem-10 

mating practices that they have.  11 

   So, that would have been in that 12 

May/June time period.  But when the Monitoring 13 

Committee recommended this split, they were looking 14 

to accommodate the state fisheries and their needs.  15 

   PETER deFUR:  So, the peak spawning 16 

period didn't factor into theirs at all.  And if you 17 

were doing a peak spawning period avoidance 18 

strategy, you might still pick the September, but in 19 

fact the September into October avoids it entirely 20 

because that's post peak spawning period throughout 21 

the coastline. 22 

   CHAIRMAN JACK TRAVELSTEAD:  Dave 23 

Simpson.  No?  Tom Fote.  Gil. 24 
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   GIL EWING:  Thank you, Mr. Chairman. 1 

 Just two things.  One, I would like again to have 2 

here to the public opinions prior to us taking a 3 

vote, if that would be possible.  4 

   CHAIRMAN JACK TRAVELSTEAD:  5 

Absolutely.  6 

   GIL EWING:  Thank you.  And the other 7 

thing is we're talking strictly about June, the 8 

month of June and the month of September.  Is there 9 

other months like maybe May and October that would 10 

suffice as well as June and September if we had that 11 

-- would we have that option?  Thank you.  12 

   CHAIRMAN JACK TRAVELSTEAD:  Harley. 13 

   HARLEY SPEIR:  Well, Option 2 comes 14 

closer to satisfying the fishery in Maryland.  I 15 

still would -- we would prefer the July/August 16 

period.  And I appreciate your explanation, but I 17 

still don't find the explanation that you gave 18 

argues successfully against having these two options 19 

-- date options on the table.  They still accomplish 20 

the very same thing.  They accomplish the same 21 

reduction.  22 

   CHAIRMAN JACK TRAVELSTEAD:  Frank. 23 

   FRANK BLOUNT:  Yes, thank you.  I 24 
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think everybody's saying what's best for them and 1 

what's going to work here and what's going to work 2 

there.  I'd like people to keep in mind that right 3 

now we're working under an emergency closure on 4 

black sea bass, which has closed it for six months. 5 

   And if this particular motion goes 6 

through, the same people that are closed out this 7 

year are going to be the same people that are closed 8 

out next year.  The people that lost the fall 9 

fishery this year and the winter fishery with this 10 

are the same ones. 11 

   I'm hopeful that when sea bass gets 12 

looked at again by the SSC for the 2011 season that 13 

things may be different, but if you look at WAVE 6 14 

through WAVE 2, I believe there's a total of 13 15 

percent of the landings are caught in those WAVEs.  16 

And those are the WAVEs that are going to be shut 17 

down again, we're going to keep shut down.  18 

   And those are the fisheries where 19 

people have come to the microphone, I'm sure we're 20 

going to hear that shortly from the people that are 21 

in the audience, that are going to be shut out of 22 

the fishery for two years in a row, and yet the 23 

states that went over and the people that caught the 24 
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fish that led to the emergency shutdown this year 1 

will still be allowed to fish next year.  And the 2 

people that caused the overage are not the ones who 3 

are going to be paying for it.  Thank you.  4 

   CHAIRMAN JACK TRAVELSTEAD:  Chris.  5 

   CHRIS ZEMAN:  Thank you.  I would 6 

like to make a friendly substitution here, where we 7 

would first consider the second portion of that 8 

original motion regarding the review of the data by 9 

the SSC and MC, because frankly that will affect my 10 

ability to vote in favor for the motion that's being 11 

considered now.  I consider that a friendly 12 

amendment. 13 

   CHAIRMAN JACK TRAVELSTEAD:  You're 14 

moving that we suspend discussion of these motions 15 

and take up the second part of the split question? 16 

   CHRIS ZEMAN:  Yes, so that --  17 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  18 

Let me ask our attorneys what the Roberts Rules have 19 

to say about that.  20 

   JOEL MACDONALD:  That would be a 21 

motion to lay on the table, postpone to a time 22 

certain, that being once that's disposed of, then 23 

get to the other motion?  You know, you could table 24 
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it.  I mean, this is what the purpose of a motion to 1 

table is, is just for some brief cessation in 2 

discussion of a motion that's on the table to take 3 

up some other item that will be -- I don't want to 4 

say summarily, but disposed of -- you know, and not 5 

in a lengthy process.  6 

   CHAIRMAN JACK TRAVELSTEAD:  Do we 7 

need motions from both the Board and the Commission 8 

-- the Council --  9 

   JOEL MACDONALD:  Yes.  10 

   CHAIRMAN JACK TRAVELSTEAD:  -- to do 11 

that?  12 

   JOEL MACDONALD:  Yes. 13 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  14 

So, we have a motion on behalf of the Council to 15 

table this issue.  Seconded by Pete Himchak for the 16 

Council.  17 

   Pat Augustine for the Board, Tom Fote 18 

seconds for the Board.  19 

   JOEL MACDONALD:  No debate. 20 

   CHAIRMAN JACK TRAVELSTEAD:  There's 21 

no debate.  We're talking about simply tabling this 22 

until we finish debate and vote on the second half 23 

of the motion.   24 
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   Since there's no debate, I'll hand it 1 

over for a vote.  Mr. Chairman.  2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  3 

Thank you, Jack.  Is the Council ready for the 4 

question -- for the motion?   5 

 (Inaudible comments away from microphone.) 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  7 

This is a motion to table the current motion.  Is 8 

the Council ready for the question?  All those in 9 

favor, please raise your hand. 10 

 (Response.) 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  12 

Ten.  Opposed, like sign.  13 

 (Response.) 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  15 

Three.  The motion carries.  16 

   A.C. CARPENTER:  For the Board, is 17 

there a need to caucus?  18 

 (No response audible.) 19 

   A.C. CARPENTER:  Seeing none, all in 20 

favor, please raise your hand.   21 

 (Response.) 22 

   A.C. CARPENTER:  All opposed, same 23 

sign. 24 
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 (Response.) 1 

   A.C. CARPENTER:  We have a tie vote; 2 

therefore, the motion fails. 3 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  So 4 

we're back on -- the motion to table failed; so, 5 

we're back to discussion of the amendment to the 6 

original motion.  Dave Pierce.  7 

   DAVID PIERCE:  Yeah, the motion to 8 

substitute.  I just thought I'd make one point that 9 

is relevant to some of the discussion that occurred 10 

regarding spawning fish, a concern that perhaps 11 

fishing pressure would be in those areas and at 12 

times when the fish were spawning. 13 

   Don't forget that we have commercial 14 

fisheries, commercial fisheries that occur in those 15 

times when fish are available.  And they just happen 16 

to be inshore and they happen to be at some time or 17 

another spawning. 18 

   So, if we were to use that logic for 19 

recreational fishing, then recreational fishermen 20 

would not be fishing; yet commercial fishermen 21 

would.  So, keep that in mind as we further our 22 

discussion on this motion. 23 

   CHAIRMAN JACK TRAVELSTEAD:  I don't 24 
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have -- Chris.  1 

   CHRIS ZEMAN:  Point of order.  With 2 

that last motion, was the ASMFC required to -- or 3 

vote on that, because the second part of the motion 4 

is the SSC -- whether or not the SSC or MC should 5 

meet.  That's really sort of a Council decision, not 6 

an ASMFC decision.  I think that's a reach, but ... 7 

   CHAIRMAN JACK TRAVELSTEAD:  Yeah, the 8 

vote to table was, however, germane to --  9 

   CHRIS ZEMAN:  Right.   10 

   CHAIRMAN JACK TRAVELSTEAD:  -- this 11 

issue, which is a matter of concern to all of us. 12 

   I don't see any other hands 13 

discussing -- let's go to the audience.  Can I see a 14 

show of hands who wishes to speak on the motion?  15 

All right.  Come on up.  Tony, start with you. 16 

   TONY BOGAN:  Thank you, Mr. Chairman. 17 

 That's the one advantage to being taller 18 

(inaudible) this motion, Option 2, Option 3, Option 19 

4.  I mean, pick one (inaudible). (Microphone off)  20 

Heads I win, tails I win -- oh, wait, no shoot.  21 

It's heads I lose, tails I lose.  I mean that's what 22 

we're talking about here. 23 

   This all stems from the simple fact 24 
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that while it was considered by the SSC, all of the 1 

conclusions of the most recent peer reviewed stock 2 

assessment were summarily dismissed by the SSC, and 3 

only the precautionary statements in the assessment 4 

were taken to heart.  That's why we have the exact 5 

same quota that we had for a stock that was 6 

overfished and not rebuilt, when in reality we have 7 

a stock that is not overfished and is rebuilt.  And 8 

is actually over the rebuilt level.  9 

   I mean, that stock assessment was 10 

good enough for the Regional Administrator and the 11 

National Marine Fisheries Service to proudly 12 

proclaim, as Jessica had mentioned -- she didn't say 13 

proudly proclaimed, though, I did -- to announce 14 

back in the beginning of the year, in the spring of 15 

the year, that sea bass are no longer subject to the 16 

rebuilding requirements of Magnuson.  17 

   Well, isn't that wonderful?  But it 18 

was not good enough for the Science and Statistics 19 

Committee to add one pound to the quota.  I mean, 20 

how asinine is that?  That's taking the 21 

precautionary rule to the point of insanity here. 22 

   I would also argue that the second 23 

part of that motion was not a motion to reconsider, 24 
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because it is based on new information that did not 1 

exist when the original motion was made in August, 2 

because the October meeting happened, and the 3 

discussion about that -- you know, having the SSC 4 

and the Monitoring Committee meet, and you also have 5 

information that was not considered by the SSC when 6 

it deliberated because you had information that 7 

could have supported the conclusions of the stock 8 

assessment, giving you more confidence in the 9 

assessment and less confidence or less concern over 10 

the precautionary statements, which was ten years of 11 

public record from both commercial and recreational 12 

industry making assertions that were 100 percent 13 

affirmed in the new stock assessment, that the stock 14 

was in far better shape then we had been told 15 

previously.  16 

   However, as far as to this motion is 17 

concerned, I would stand by what was said at the 18 

advisors' meeting, and I will go no further than 19 

that, so we can get away from this asinine list of 20 

options here. 21 

   Whatever is going to be passed is 22 

going to be passed.  They're all equally 23 

unpalatable.  One stinks worse than the rest.  This 24 
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way, we can move to the second part of the motion, 1 

which is the only part that has any hope of making 2 

any difference to anybody that fishes for sea bass 3 

anywhere on the eastern seaboard from North Carolina 4 

north, and that's getting this back to the SSC and 5 

the Monitoring Committee.   6 

   I would personally stand by the AP 7 

which said status quo until such time as this is 8 

sent back to the AP.  So, I can't in good conscience 9 

ask anyone to support a motion that had I been 10 

sitting at the table still, I would not support.  11 

Thanks very much for giving me the time, Mr. 12 

Chairman.  13 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 14 

you, Tony.  Howard, were you next?  15 

   HOWARD BOGAN:  (Inaudible) confident 16 

in your stock assessment numbers?  What did you say 17 

-- what about the current stock assessment?  Are you 18 

pretty confident those numbers are pretty good or -- 19 

   NANCY THOMPSON:  Are you asking me a 20 

question about the peer review process, because it 21 

has been peer reviewed, and obviously it got through 22 

the peer review process.  So, yes, the information 23 

we provided is of great confidence, except that the 24 
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caveats are that it was conducted through a data 1 

poor working group, which had some cautionary 2 

recommendations, which are included with the 3 

information that went to the SSC. 4 

   HOWARD BOGAN:  I mean, in 2006, we 5 

had 3.99 harvest limit.  Now we've got 1.14.  We 6 

have a rebuilt stock.  I mean, why are we even 7 

looking at this quota?  I mean this is ridiculous.  8 

I have to say what Tony said.  Someone should just 9 

pass a motion to maintain status quo regulations 10 

until the SSC and the Mid-Atlantic Council can meet 11 

together, but if we're catching this many sea bass, 12 

there's got to be a lot of them out there.  The 13 

stock assessment says they're there.  I mean why are 14 

we even talking about this?  It's -- it is 15 

ridiculous.  I just don't understand this.  Just 16 

throw this in the garbage and start over again.  17 

   CHAIRMAN JACK TRAVELSTEAD:  Adam. 18 

   ADAM NOWALSKY:  Thank you, Mr. 19 

Chairman.  Adam Nowalsky.  Should I withhold 20 

comments for the second part of the motion until we 21 

get to that part?   22 

   Again, I've just got to go ahead and 23 

reiterate what's been said, that none of these are 24 



  
 

 

 
 
 

 90

palatable.  You know, you've got Magnuson-Stevens 1 

here that specifically in National Standard 1 2 

advocates going ahead and preventing overfishing 3 

while going ahead and achieving optimum yield on a 4 

continuing basis.   5 

   Magnuson goes on to define optimum as 6 

providing the greatest overall benefit with respect 7 

to food production and recreational opportunities, 8 

taking in account protection of marine ecosystems. 9 

   This isn't about protecting anything. 10 

 This certainly does not do any good to food 11 

production.  This does not do any good to 12 

recreational opportunities.  Neither of these 13 

options that are here do.  And again, I can't 14 

support any of them either. Thank you.  15 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 16 

you.  Any other comments?  Yes, sir. 17 

   JEFF GUTMAN:  My name is Jeff Gutman. 18 

 I have a couple party boats in New Jersey, one of 19 

which does participate in the winter sea bass 20 

fishing, which we are going to be shut out of.  And 21 

as Frank Blount said, we're going to be shut out of 22 

it again next year.  So, we're basically out of 23 

business.  24 
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   So, I can basically stand up here and 1 

talk all day because I have nothing to do.  But I 2 

don't do that.  I just want to say I do agree with 3 

what Tony Bogan said, and that these are all a joke, 4 

these measures, except for reconsideration. 5 

   I think in this handout that I'm 6 

holding that I wrote on the back of, there was a 7 

line about betraying the public confidence.  It's 8 

true.  We cannot tell our customers just keep 9 

throwing them back because it's going to get better 10 

next year, and then when they say oh, it's rebuilt, 11 

it got better, you're shut down.  That makes no 12 

sense, no sense whatsoever.  We can't sell it.  And 13 

nobody believes it.  14 

   And to tell you the truth, aside from 15 

putting people out of business, you're taking people 16 

out of the fishery, individuals that do go out and 17 

fish for these fish to eat.  And what I really think 18 

is that the Regional Administrator should be ashamed 19 

of the 180-day closure which not only is closing 20 

2009, but is then going into 2010, a quota which 21 

hasn't even set yet. 22 

   I think that the scientific committee 23 

should be ashamed for recommending one of the lowest 24 
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quotas based on the data that they have, and this is 1 

one of the lowest quotas in recent history with a 2 

stock that is now rebuilt and everybody cheers and 3 

proclaims is rebuilt and pats themselves on the back 4 

for.   5 

   And for everybody who didn't vote to 6 

send it back -- I guess at the last meeting when it 7 

was a tie vote or something -- whoever didn't vote 8 

to send it back to get the right answer, to get the 9 

right thing done, should also be ashamed.  Thank 10 

you.  11 

 (Applause.) 12 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  13 

The matter is back before the Board and Council for 14 

final comment.  And seeing -- Tom.  15 

   TOM FOTE:  I can't vote to support 16 

this.  I mean, I really -- and Pat says well, I 17 

don't have -- you know, I have that much power.  18 

Again, the deciding vote was the National Marine 19 

Fisheries Service whether we tabled the question or 20 

not.  We had four, four tie, so it wound being a -- 21 

you shake your head all you want.  I mean, that's 22 

why 10, 15 years ago I basically said that the 23 

National Marine Fisheries Service, Fish and Wildlife 24 



  
 

 

 
 
 

 93

should be officio members of the Atlantic States 1 

Marine Fisheries Commission Board, and I'll be 2 

making those positions and my governor will be doing 3 

that at the upcoming policy meeting of the 4 

Commission. 5 

   But it just concerns me that we 6 

basically are here destroying fishermen, destroying 7 

people that are going out trying to make a living, 8 

and also the people that had quality of life for a 9 

fishery that does not need to be -- does not happen.  10 

   And you know, we sit here and we 11 

basically say well, the stock, we're being 12 

precautionary and everything else, well, I'm looking 13 

at -- you know, quotas that we basically have looked 14 

at over the last couple of years and we both should 15 

be -- one of the models in the Atlantic States is to 16 

build sustainable fisheries for fishermen, and we're 17 

not doing that anymore.  We might be building 18 

sustainable fisheries, but the fishermen are not 19 

allowed to partake, and we're just pushing people to 20 

basically give up fishing as a recreational sport 21 

and move on to other things because they see no 22 

future in buying rods and reels, because they see no 23 

future when we rebuild stocks and we can't see the 24 
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benefits of the rebuilt stocks. 1 

   I mean, even summer flounder, we 2 

celebrated a two million pound increase this 3 

morning.  Well, that's six million pounds less than 4 

we were five years ago or less.  I mean, and that's 5 

not the way I look at recovered fisheries.  That's 6 

not the way I looked at volunteering 20 years of my 7 

time and effort in trying to rebuilding these 8 

nation's fisheries as a volunteer sitting around 9 

this table and never getting paid for it. 10 

   But I mean, it's kind of a depressing 11 

-- I wrote that in my last newsletter that I put out 12 

and I'm just -- makes me no happier sitting here 13 

today.  Thank you.  14 

   CHAIRMAN JACK TRAVELSTEAD:  Pat 15 

Augustine.  16 

   PAT AUGUSTINE:  Thank you, Mr. 17 

Chairman.  In the event we select one of these two 18 

and it goes forward and then we go back and address 19 

the second part of my first -- second part when I 20 

split the motion -- in the event we do send the 21 

information back to the SSC and they come back with 22 

a positive response saying okay, there's going to be 23 

a change, how would it be possible to either 24 
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rescind, change or improve, if you will, what we 1 

decide today? 2 

   For instance, if the SSC came back 3 

and said okay, we're going to bless this only 4 

through numbers now, these numbers and the things 5 

that we did not consider last year, for whatever the 6 

reason, and they say the quota could be -- pick a 7 

number, five million pounds, what would the 8 

following course of action be after that?   9 

   Would the Council have an emergency 10 

meeting?  Would we be able to make any changes in 11 

this decision that we're about ready to make?  Or 12 

not?  Or what we make today as a decision stands 13 

even though there may be a change in the information 14 

that the SSC comes forward with? 15 

   I hope it's not too complicated, 16 

pretty straightforward.  17 

   CHAIRMAN JACK TRAVELSTEAD:  Well, I'm 18 

sure it is complicated, unfortunately, and I'm not 19 

sure I can answer it, but Rick or Pat or Joel can 20 

probably fill in the blank here.  21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  22 

Well, I think I will turn to Joel, but you know, I 23 

think that's one of the big questions related to the 24 
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second part of this motion that we're going to get 1 

into in a minute, but -- you know, is how do you get 2 

from here to there?  Is it even possible to come out 3 

with a second set of specs? 4 

   And I'll ask Joel if the FMP would 5 

allow us to have a second set of specs or if that 6 

would in fact require an emergency action?  I mean 7 

obviously it wouldn't qualify as an interim, but if 8 

you were to have an emergency action -- you know, 9 

and I think there are some standards associated with 10 

those, but I'll ask Joel.  11 

   JOEL MACDONALD:  Thank you, Mr. 12 

Chairman.  We've obviously talked about what would 13 

happen if the SSC voted a different recommendation. 14 

 The regulations don't allow for a second set of 15 

specifications, it's a one-shot deal.  So, where do 16 

we go from there?   17 

   As Rick mentioned, there is the 18 

possibility of emergency action.  There are 19 

guidelines for emergency actions that were published 20 

in 1997 and I believe they're still valid.  It's -- 21 

you know, to address an unforeseen situation -- you 22 

know, that would create biological or economic harm 23 

in a time it would take the normal rulemaking.   24 
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   There is the possibility that you 1 

might be able to do this through a framework 2 

measure.  However, what springs to mind is something 3 

I've oft mentioned, and that's decision in Oceania  4 

-- I forget who the Secretary of Commerce was at the 5 

time, but anyway it was an Oceania challenge to 6 

Amendment 10 to the Scallop FMP and the court struck 7 

down a change that was made by a framework because 8 

it said it went beyond what a framework is supposed 9 

to do.  I think it actually removed a pre-existing 10 

closure.  But you can't make significant changes.  11 

   So, you know, I'm not sure if there 12 

is a reconsideration and another recommendation by -13 

- you know, let's say the SSC, whether its magnitude 14 

would preclude the use of a framework action.  But 15 

there are a couple of possibilities.  16 

   PAT AUGUSTINE:  Follow-on, Mr. 17 

Chairman?  Well, let that be the case then, that we 18 

don't make a decision to set bag size and season for 19 

2010.  Therefore, we haven't predisposed of any 20 

action if and when the SSC takes their action to 21 

evaluate and come up with maybe something better 22 

then.  23 

   It sounds like what you've just 24 
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described, Joel, is that if we decide to take no 1 

action, not select A or B, Option 1 or 2, then the 2 

door would still be open through an FMP or an 3 

emergency action.  Am I correct on that?  4 

   JOEL MACDONALD:  You mean simply not 5 

make a recommendation to the Regional Administrator? 6 

   PAT AUGUSTINE:  At this moment, yeah, 7 

because we're waiting --  8 

   JOEL MACDONALD:  You know, the regs 9 

obviously contemplate a recommendation, but I 10 

believe, given the obligation of the Regional 11 

Administrator to move forward -- you know, and the 12 

agency has the ultimate discretion as to what to 13 

publish, you know, to achieve the F target in the 14 

regulations, then I believe that she could -- you 15 

know, impose a quota.  16 

   What I'm unclear here is -- or what 17 

is unclear to me is the timing of this -- you know, 18 

whether -- let's say you ask the SSC to revisit the 19 

issue.  NMFS publishes a proposed rule.  Whether 20 

there would be any conclusive action taken within 21 

that time period to fit within, let's say, the 22 

comment period on a proposed rule.  I don't know if 23 

that's an option.  It probably isn't, because the 24 
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time frame's too compacted.  But you know, you're 1 

looking at either an emergency regulation, if it 2 

fits the guidelines for an emergency or possibly a 3 

framework.  4 

   CHAIRMAN JACK TRAVELSTEAD:  Pat 5 

Kurkul.  6 

   PATRICIA KURKUL:  Thanks.  I think 7 

we're mixing up the two actions here.  One of them 8 

is setting the specifications, the overall TAL or 9 

TAC for 2010, and then the second one is what we're 10 

here to do today, which is set the recreational 11 

measures consistent with that.  12 

   And so the overall TAL recall is -- 13 

you made the recommendation in August, we've 14 

published a proposed rule, the comment period has 15 

ended, and final -- the final specifications for 16 

2010 should be published shortly.  So, that sets the 17 

TAC. 18 

   And now we're just setting 19 

recreational measures consistent with that TAC.  So, 20 

if the Council fails to take action today, I would 21 

need to move forward with setting recreational 22 

measures consistent with whatever harvest limit is 23 

established in the final specifications, which will 24 
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come out in the next week or two. 1 

   So, I just want to be clear, because 2 

it sounds to me we're mixing things up a little bit. 3 

   CHAIRMAN JACK TRAVELSTEAD:  I think 4 

we really need to dispense with the amendment here 5 

and get that out of the way and then we can start 6 

discussing the other half of your motion, Pat, and 7 

get into more of the detail. 8 

   So, unless there are comments on the 9 

proposed amendment, we'll call the question.  Peter. 10 

   PETER HIMCHAK:  Yes, Mr. Chairman, I 11 

just wanted to mention that the substitute motion I 12 

would be in support of it, because it's a better 13 

alternative seasonally to the states, but that -- 14 

but by approving that, I'm still going to vote 15 

against the main -- which would become the main 16 

motion.  17 

   So, I don't want to prejudice the 18 

audience into thinking that I support the main 19 

motion just because I support the seasons are 20 

better.  I'm afraid that without some assurance of a 21 

redirect -- and it's unfortunately that we didn't 22 

table this, because I can't vote for any of these 23 

motions.  And then what happens if we don't come up 24 



  
 

 

 
 
 

 101

with a motion that passes today?  That's my fear. 1 

   UNIDENTIFIED (No microphone):  You 2 

had the answer (inaudible.)   3 

   CHAIRMAN JACK TRAVELSTEAD:  Yeah, 4 

NMFS will set the rules for you if you don't come up 5 

with something.   6 

   Mr. Chairman, I'm going to hand it 7 

over to you for a vote. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 9 

right.  Is the Council ready for the question on the 10 

motion to substitute?  Vince.  11 

   VINCE O'SHEA:  Yeah, thanks, Mr. 12 

Chairman.  We're throwing terms around, amending and 13 

substituting; so, the question before us is to 14 

substitute the days portion in the original motion. 15 

 So, this is basically to amend the original motion, 16 

which would then require you to have a second vote 17 

if this passes on the main motion.  Is that -- I 18 

mean, that's my understanding where you are? 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  20 

Yeah, I think you're right.  I think it is more of 21 

an amendment.  But do we need to vote on the amended 22 

motion as the main motion before the Commission has 23 

its vote?   24 
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   VINCE O'SHEA:  Yeah, I think both 1 

bodies have to be on the same motion; right?  2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 3 

right.  We'll go ahead and take the amendment then. 4 

 Is the Council ready for the question to amend, 5 

that would amend the season to 30 days in WAVE 3, 6 

that is June 1 through June 30, and 30 days in WAVE 7 

5, that is September 1 through September 30?   8 

 (Motion as voted.) 9 

 {Move to amend above to 30 days in WAVE 3 (June 1 10 

 -June 30) and 30 days in WAVE 5 (September 1-       11 

 September 30).} 12 

   COUNCIL CHAIR RICK ROBINS:  All those 13 

in favor, please raise your hand.  14 

 (Response.) 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  16 

Seventeen.  Opposed, like sign.  17 

 (No response.) 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  19 

Abstentions, like sign.  20 

 (No response.) 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  The 22 

motion carries.  A.C.  23 

   A.C. CARPENTER:  For the Board, is 24 
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there a need to caucus?  (Inaudible.)  We'll have a 1 

short caucus. 2 

 (Pause.) 3 

   A.C. CARPENTER:  Is everybody ready? 4 

 All right.  Ten more seconds on the caucus.  5 

(Pause.) 6 

   All right.  All those in favor of the 7 

motion as been read just before, please signify by 8 

raising your hand. 9 

 (Response.) 10 

   A.C. CARPENTER:  All opposed, same 11 

sign. 12 

 (Response.) 13 

   A.C. CARPENTER:  One.  Any 14 

abstentions?  15 

 (No response.) 16 

   A.C. CARPENTER:  Any null votes?  17 

 (No response.)  18 

   A.C. CARPENTER:  The motion carries. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 20 

right.  The amended motion is now the main motion.  21 

Is the Council ready for the question?  All those in 22 

favor, please raise your hand.  23 

 (Response.) 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  1 

Twelve.  Opposed, like sign.  2 

 (Response.) 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  4 

Four.  Abstentions, like sign.  5 

 (Response.) 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  One 7 

abstention.  The motion carries.  8 

   A.C. CARPENTER:  For the Board, all 9 

in favor, please signify by raising your hand. 10 

 (Response.)  11 

   A.C. CARPENTER:  All opposed, same 12 

sign. 13 

 (Response.) 14 

   A.C. CARPENTER:  One opposition.  Any 15 

abstentions?  16 

 (No response.) 17 

   A.C. CARPENTER:  Any null votes?  18 

 (No response.)  19 

   A.C. CARPENTER:  The motion carries. 20 

   CHAIRMAN JACK TRAVELSTEAD:  The Board 21 

vote was eight in favor, one opposed.   22 

   Okay.  Now we're onto the second half 23 

of the original original motion. 24 
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   PAT AUGUSTINE:  Put it up there for 1 

me.  Thank you, Mr. Chairman.  I'd move --  2 

   CHAIRMAN JACK TRAVELSTEAD:  And we'll 3 

take comments.  4 

   PAT AUGUSTINE:  As outlined by the 5 

Executive Committee at the October Council meeting, 6 

move to convene a joint meeting of the SSC and 7 

Monitoring Committee to share available data and 8 

relevant information as it pertains to the 2010 9 

black sea bass recommendations for purposes of 10 

allowing the Regional Administrator to implement 11 

measures that are responsive to the best available 12 

scientific information at the time of final 13 

rulemaking. 14 

   CHAIRMAN JACK TRAVELSTEAD:  All 15 

right.  We have a motion by Mr. Augustine.  Is there 16 

a second to the motion?  Seconded by Gene Kray for 17 

the Council and we need a Board second.  Tom Fote. 18 

   Comments on the motion?  Remember 19 

this requires a two-thirds vote to pass, since it's 20 

a reconsideration, I guess -- yes.  Pat.   21 

   PATRICIA KURKUL:  Just a 22 

clarification.  This language was obviously taken 23 

from the motions we did earlier today, but it's a 24 
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different situation, so I don't think that the 1 

language is appropriate anymore, because it says for 2 

-- to allow me to make a change in the final 3 

rulemaking, but the final rulemaking will be 4 

completed -- the final rulemaking on the overall TAC 5 

will be completed before this happens.  6 

 (Inaudible comments away from microphone.)  7 

   PATRICIA KURKUL:  I understand it's 8 

for the rec measures, but that doesn't make any 9 

sense because the rec measures have to be consistent 10 

with the TAC. 11 

   So, I just want to make it clear that 12 

this is not an option like it was in the earlier 13 

discussions today.  As I think Joel pointed out, the 14 

only two options are something like a framework by 15 

the Council or an emergency action.  And I don't 16 

know if this would qualify.  17 

   CHAIRMAN JACK TRAVELSTEAD:  Tom.  18 

   TOM FOTE:  It's interesting that you 19 

say that, is that I know two Congressmen and -- two 20 

Senators from New Jersey asked for an extension on 21 

the comment period on setting the specs for this 22 

year since it was only -- it was a kind of notice 23 

that appeared November 4th with shutting down the 24 
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19th, which only left a 15-day period in the Federal 1 

Register that I became aware of -- and many of us 2 

and we asked for an extension on that comment 3 

period, and again were told -- NMFS in its infinite 4 

wisdom basically refused to basically extend the 5 

comment period to maybe include some of these 6 

conversation into that.  So, it's again kind of 7 

getting bit off of the apple. 8 

   CHAIRMAN JACK TRAVELSTEAD:  Chris. 9 

   CHRIS ZEMAN:  I consider this motion 10 

as more of a strawman where it really is intended to 11 

sort of fix a procedural issue that happened back in 12 

August and then really to sort of get the process 13 

right.  And this whole idea is based on my numerous 14 

discussions before this Council meeting, but really 15 

the biggest issue that I sort of see here is that 16 

we're in a transition year and we're really starting 17 

out before the ACL/AM process, and there's been a 18 

lot of activity with black sea bass and -- you know, 19 

just that are sort of -- that are in sort of -- 20 

expected during the first year of a change in a 21 

process, where we have scheduled issues so that the 22 

SSC and MMC were never able to meet.  It was really 23 

a scheduling issue by the Council.   24 
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   Secondly, I was at the August Council 1 

meeting and I voted at the -- I did not vote at that 2 

Council meeting, and it was very clear to me that 3 

the -- that vote that day, that tie vote, was really 4 

based on a legal interpretation that NOAA later 5 

reversed itself on several months later.  And I 6 

personally feel that that vote to allow the SSC and 7 

MMC to meet in August would have passed were it not 8 

for that legal interpretation. 9 

   So, we're really -- now here we're in 10 

December and I think it's really the last sort of -- 11 

last sort of opportunity to really try to fix this 12 

procedural issue, and that's really all it is, in 13 

order to be responsive to public comment and public 14 

concerns about this process.  15 

   This recommendation is really all -- 16 

all we're recommending here is basically what the 17 

Executive Committee approved to be the process from 18 

-- after 2010.  The only reason this wasn't done in 19 

2010 is again because of a transition period and it 20 

was due to oversights.  Do you understand?  21 

   So, I think this is an important 22 

process because I think that if we do not -- if we 23 

do not approve some sort of meeting of the SSC and 24 
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MMC to just allow for that reconsideration, this 1 

does not presume that there is any change in the 2 

SSC's recommendation -- they can come back saying 3 

status quo, and they might as well do that.  But I 4 

think procedurally it would be a lot more -- it 5 

would be a lot more easy to leave this Council 6 

meeting knowing that we are responsive and we sort 7 

of have shown that we're responsive to prior 8 

mistakes in important procedures like this.  9 

   So, again, I think this motion is a 10 

strawman.  If that RA language does not really 11 

apply, then I think that's open to amendment, I 12 

would hope, and -- but I think the fundamental 13 

premise here is that I think that really there needs 14 

to be this revisiting because I think a lot of 15 

people are expecting this from us.   16 

   And if it's not done now, I think the 17 

political situation here is only going to get worse. 18 

 And it's really going to impact the upcoming ACL/AM 19 

process.  And I don't really see that this is really 20 

much skin off our nose to ensure that we check this 21 

twice before we went forward with very strict 22 

measures.  23 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 24 
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you.  1 

   CHRIS ZEMAN:  Thank you.  2 

   CHAIRMAN JACK TRAVELSTEAD:  Pat, let 3 

me make sure I understand your earlier comments.  I 4 

thought you said that there isn't time now to change 5 

the TALs for this species, and that -- so I guess my 6 

question is suppose this motion passes, and in fact 7 

the SSC and the Monitoring Committee get together 8 

and they decide that the original recommendations 9 

were in error and they make a new recommendation for 10 

higher quotas.  What can you do with that?  What 11 

happens?  12 

   PATRICIA KURKUL:  Well, again, the 13 

only two potential options -- and they're not 14 

necessarily definite options -- are the Council 15 

could take action through a framework, could do a 16 

framework action, but of course that's time 17 

consuming.   18 

   And then the second option is an 19 

emergency action, and then we would have to meet the 20 

criteria for emergency, which is basically -- or at 21 

least the most difficult one typically is unforeseen 22 

circumstances. 23 

   CHAIRMAN JACK TRAVELSTEAD:  Okay, 24 
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thank you.  Lee.  1 

   LEE ANDERSON:  I have a technical 2 

point and maybe a question on Chris's point.  Chris 3 

said that this motion is doing nothing other than 4 

what the Executive Committee agreed to do in the 5 

future, and that's not quite right, because as I 6 

remember the discussion at the Executive Committee, 7 

it said that yeah, we want to get the Monitoring 8 

Committee and the SSC together, but they're two 9 

distinct roles, they were two distinct meetings, the 10 

Monitoring Committee and the SSC would get the stock 11 

assessment and then the SSC would go in and make the 12 

decision.   13 

   I think the Executive Committee was 14 

very clear that we wanted to maintain that it is the 15 

SSC that makes that decision.  It's a small point. 16 

   And so that's why I'm kind of 17 

wondering about this message here is that are we 18 

remanding it back to a group or do you remand it 19 

back to the SSC if it's going to be done?  This is 20 

confusing here, to me, as far as procedure.  21 

   CHRIS ZEMAN:  I feel that's a very 22 

valid point, and actually I want that motion to 23 

conform exactly with what the Executive Committee 24 
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approved.  And I definitely want to see a process 1 

that protects the integrity of the SSC, where they 2 

really are the final arbiters and they make that 3 

final decision.  4 

   And to the extent that it differs, I 5 

would not support that.  So, again, yeah, that's 6 

what I would like to see.  7 

   CHAIRMAN JACK TRAVELSTEAD:  Pat 8 

Augustine.  9 

   PAT AUGUSTINE:  Thank you, Mr. 10 

Chairman.  I'm trying to figure out how to change 11 

this and still make it have an impact other than 12 

whether the Monitoring Committee and/or the SSC go 13 

back and look at the complete set of data that is 14 

out there on black sea bass right now, whereby they 15 

evaluate it and let's assume they make a 16 

determination that yes, they could have expanded the 17 

quota for 2010.  Now they're hung out there to dry, 18 

in a sense, if you will.  What do we do with it?  19 

I've got the information and there it is. 20 

   I'm wondering what it would require 21 

to put in an emergency action, and I know it's 22 

difficult, but it's less difficult than doing a 23 

change to the FMP.  So, what would it take?  Would 24 
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it take an EIS?   1 

   What would it take for Council to 2 

present to the Regional Administrator if in fact it 3 

was determined that we wanted to go forward with an 4 

emergency action?  Basically would it require an 5 

EIS?   6 

   And the impact on the commercial 7 

fishery -- party boat/charter boat -- I'm sorry -- 8 

party boat/charter boat sector, is it possible to 9 

determine the dollar impact on that sector and loss 10 

of business during 2010, if we were to go the way we 11 

are now. 12 

   So, I just think we need two or three 13 

more questions answered before I even attempt to 14 

change that motion up there.  I could cut it right 15 

after -- and relevant information as it pertains to 16 

the 2010 black sea bass recommendations, and then 17 

stop it right there.  18 

   What are the purposes for it, if the 19 

RA would not and could not or should not take any 20 

action?  So, the question is if we can determine the 21 

negative impact, dollar impact on the fisheries, 22 

whether it's private sector, whether it's party boat 23 

sector, would it require an EIS to move forward to 24 



  
 

 

 
 
 

 114

push for an emergency action if the information 1 

comes from the SSC warrants it.  So, that's the 2 

question I really need answered.  3 

   CHAIRMAN JACK TRAVELSTEAD:  Vince.  4 

   VINCE O'SHEA:  Thanks, Mr. Chairman. 5 

 In previous comments, a reference was made to this 6 

purpose of this motion is to correct a mistake that 7 

somehow was then addressed by the Executive 8 

Committee.  And my recollection is that the process 9 

that we used back in August was the same process 10 

we've used on a total of six occasions to set TALs, 11 

and five of those six occasions the sequence of the 12 

Monitoring Committee and the SSC were okay.   13 

   In the sixth situation, there was a 14 

difference between the two.  And while the intent of 15 

this motion may be to simply give a response to 16 

public concerns, I think there's other comments in 17 

the room suggests that there's some people that 18 

actually think this is going to result in some new 19 

numbers of having a review.  20 

   So, my question would be to either 21 

the maker of the motion or to somebody over on the 22 

science side of the room, what new information would 23 

-- bringing together the Monitoring Committee and 24 
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the Technical Committee, what new information is 1 

going to be given to the SSC that the SSC didn't 2 

have when they gave their advice back in August?  3 

Thank you.  4 

   CHAIRMAN JACK TRAVELSTEAD:  Nancy.  5 

   NANCY THOMPSON:  Thank you, Vince, 6 

for asking that question, because I mean I've been 7 

sitting here trying to figure out what it means to 8 

share available data and relevant information as it 9 

pertains to the 2010 black sea bass recommendations. 10 

   As far as I know, we did an 11 

assessment essentially through the Data Poor Working 12 

Group a few years ago, we took that model and we did 13 

an update, which we provided, which we completed in 14 

 June, and we provided in this last October.  15 

   The information is substantially the 16 

same.  There's update to landings.  There is no 17 

substantial change as far as any of the science 18 

advice is concerned.  19 

   So, actually, I've been sitting here 20 

with my hand raised, wondering what the sharing 21 

available data and relevant information means, quite 22 

frankly.  23 

   My understanding again is that we are 24 
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at this time planning to do another update in June, 1 

that will be relevant information and sharing 2 

available data, and that will be the next cycle.  3 

And that's the cycle that we have been on.  So, that 4 

was going to be my question, as well.  What is the 5 

new information above and beyond what we provided 6 

through the Data Poor Working Group and the update 7 

that we did in June that everybody is talking about? 8 

   CHAIRMAN JACK TRAVELSTEAD:  I'm 9 

wondering if Jim Weinberg or Tom Miller have 10 

anything they want to add to that.  I'll give you an 11 

opportunity.  12 

   JAMES WEINBERG:  Well, I think that 13 

the only thing -- Nancy said we did the Data Poor a 14 

couple years ago, but actually that was just last 15 

December.  The Data Poor meeting was in December.  16 

And then the update was done this spring and summer. 17 

 So, I was wondering the exact same thing.  I think 18 

that the science information has been evaluated and 19 

the only new information that will be available will 20 

be another year's worth of landings, which would be 21 

incorporated into the update that would be done this 22 

spring. 23 

   So, aside from getting one more 24 
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estimate of fishing mortality rate and one more 1 

estimate of stock biomass, I don't see that there's 2 

-- I was puzzled, too, as to what the new 3 

information is that a lot of people have been 4 

referring to. 5 

   CHAIRMAN JACK TRAVELSTEAD:  Tom, do 6 

you have anything to add? 7 

   TOM MILLER:  Not really, other than 8 

to say that we did look closely at the Data Poor 9 

Workshop.  I, in fact, chaired the Data Poor 10 

Workshop; so I was very familiar with the 11 

uncertainties and the concerns with that.  12 

   The revision that we -- or the update 13 

that we received in June did in fact change the 14 

perceived status of the stock from the Data Poor 15 

Workshop saying that overfishing was occurring in 16 

2007 to it not occurring in the June workshop.  17 

   That change was something that gave 18 

us additional concern.  And I think from the SSC 19 

point of view we would like to see if a motion does 20 

come up to ask us to reconsider there to be the 21 

stated grounds for what that request -- or why that 22 

request is being made. 23 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 24 
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you.  I still have several names on the list and 1 

going to go through them.  Harley, you were next.  2 

You're done?  Rick.  3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  4 

Thank you, Jack.  Well, I think Nancy and Jim have 5 

both just hit on an important point.  We do have a 6 

process whereby we consider catch information, and I 7 

think part of the nature of this request is at least 8 

cited to the fact that there's now preliminary catch 9 

information from 2009 that could be taken into 10 

consideration.  But when that information would 11 

normally be taken into consideration is when it's 12 

final catch data and it would feed into the 13 

assessment workshop that's been described.  14 

   So, that's already set up to occur in 15 

2010.  That would inform the process for the 2011 16 

fishing year; so, I think that's an important 17 

aspect. 18 

   Also, I think -- so, in that sense, I 19 

think we're a little bit out of the process here, 20 

and the Regional Office has suggested that we'd 21 

probably be looking at some sort of emergency action 22 

if -- just for discussion purposes there was some 23 

sort of modification to the ABC recommendation from 24 
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the SSC. 1 

   We have discussed in the Executive 2 

Committee how we want the process to work in the 3 

future.  I think we have a consensus on that.  4 

Certainly we've tried to address that and as we go 5 

forward, we'll incorporate that into the process.  6 

But it's also been suggested that the Council acted 7 

on legal advice that was somehow in error, and I 8 

would just like to ask Joel a little bit, if he 9 

could provide us with some more context on this 10 

question of whether the SSC's advice is still a 11 

constraint as we set catch levels and specs relative 12 

to either 302H6 or the National Standards 1 and 2. 13 

   JOEL MACDONALD:  Thank you, Mr. 14 

Chairman.  Recently, I think you're all aware of a 15 

letter that was sent to Senator Snowe regarding, I 16 

believe, the herring fishery.  And part of the 17 

letter dealt with whether Section 302H6 was 18 

applicable at this point in time.  19 

   And the letter concluded that no, you 20 

know, we are going to adopt the policy that says 21 

that provision which says that the Council cannot 22 

adopt quotas that exceed the recommendation of the 23 

SSC will not come into play until ACLs -- annual 24 
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catch limits and AMs that conform with the new 1 

guidance on National Standard 1 are in place. 2 

   And the letter goes on to say that, 3 

however, be mindful that the recommendations of the 4 

SSC constitute -- and I'm paraphrasing obviously -- 5 

constitute the best scientific information 6 

available.  7 

   So, therefore, based upon National 8 

Standard 2, a Council would have to -- you know, 9 

follow the SSC's recommendation unless there's some 10 

other credible scientific evidence that would allow 11 

the Council to deviate from it.  And to date, I 12 

haven't seen that there's an alternative basis for 13 

coming to a different conclusion other than the 14 

recommendation of the SSC. 15 

   CHAIRMAN JACK TRAVELSTEAD:  Do you 16 

want any follow-up, Rick?  17 

   RICK COLE:  (Inaudible.) 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  19 

Okay.  Peter deFur.  20 

   PETER deFUR:  Thank you, Mr. 21 

Chairman.  I have a question about whether or not 22 

the language here needs -- is sufficient to allow 23 

the RA to take any sort of actions, because I know 24 
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emergency actions are usually envisioned as being 1 

restrictive.  And in our previous motion, it was 2 

intended to -- you know, augment a data gap and fill 3 

in information, but this one is more likely intended 4 

to relax and to allow more fishing, so to either 5 

increase the season or change the bag limits or 6 

possession limits.  7 

   So, I mean, is there anything in the 8 

language that is -- that affects that one way or the 9 

other? 10 

   JOEL MACDONALD:  There is nothing in 11 

the language that would restrict the use of 12 

emergency action other than -- you know, what Pat 13 

alluded to and I alluded to, the criteria for 14 

implement -- for use of the emergency action in 15 

302F. 16 

   We have in the past, but very 17 

infrequently, used the emergency authority to 18 

address unforeseen economic consequences where if we 19 

didn't take action through the emergency provision, 20 

there would be a lot of foregone economic 21 

opportunities.  And that's been done.  I think it's 22 

more prevalent that the provision was actually 23 

utilized to address biological consequences than 24 
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economic ones, but that is a possibility.  1 

   CHAIRMAN JACK TRAVELSTEAD:  Pete. 2 

   PETER HIMCHAK:  Yes, Mr. Chairman.  3 

One last comment, and again I don't think based on 4 

the track record of black sea bass that anybody back 5 

in June or July would have forecasted such a 6 

tremendous harvest in 2009.  And I'm compelled to 7 

believe that unless everybody put a concerted effort 8 

into targeting black sea bass, that a lot of that 9 

has to be explained by an increased availability of 10 

fish.  11 

   And again, I'm talking about when the 12 

SSC made their recommendation back in July to the 13 

Council in August, it may have -- you know, the 14 

availability of fish, have they seen this, may have 15 

influenced their perception of uncertainty when -- 16 

you know, you go from overfished to not overfished 17 

and you maintain such a 1.14 million pounds, it is 18 

just hard to explain to the fishing public and the 19 

catches go through the ceiling.  I can't reconcile 20 

all this. 21 

   CHAIRMAN JACK TRAVELSTEAD:  Dave 22 

Pierce.  23 

   DAVID PIERCE:  So, in a sense, we're 24 
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going back to the Council meeting -- I guess was it 1 

in August when we talked about what should we do 2 

with the SSC advice, and again in a tie vote, the 3 

decision was made not to go back to the SSC, to ask 4 

the SSC to address what might be a misunderstanding. 5 

 Not new scientific information, but a 6 

misunderstanding.  7 

   Let's not forget that the Monitoring 8 

Committee Chairman, Jessica, not representing the 9 

Monitoring Committee because she hadn't met with 10 

them yet, but she recommended to the SSC that a 11 

proceed with caution strategy would involve a 12 

doubling of the 2009 TAL.  We could have doubled it. 13 

 And we would have proceeded with caution.  That was 14 

her view.   15 

   She brought that forward to the SSC. 16 

 The SSC considered it.  But the SSC was -- 17 

understandably so -- impacted and influenced by the 18 

Data Poor Workshop and their findings about proceed 19 

with caution and the SSC then said well, go with 20 

status quo catch.  21 

   Seemed sensible at the time.  I 22 

understood where the SSC was coming from.  But what 23 

was forgotten at the time was that status quo catch, 24 
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2009 catch, was catch that occurred -- was a quota 1 

that occurred before we found out -- before the 2 

Council and ASMFC found out that we were no longer 3 

overfished and overfishing was not occurring.  4 

   For 2009, the Regional Administrator 5 

had no choice but to implement the low quota for 6 

2009.  She could not implement a higher quota 7 

because the Mid-Atlantic Council had not provided an 8 

analysis of a higher number that would have enabled 9 

her to go with a higher number consistent with the 10 

advice coming out of the assessment, which was not 11 

overfished, overfishing not occurring. 12 

   So, frankly, it's not new science.  13 

It's just a misunderstanding -- my perspective, 14 

obviously -- and Tom may have a different point of 15 

view, but I was there, I witnessed the discussions, 16 

I summarized all of my views in a letter that I sent 17 

to the Mid-Atlantic Council and to ASMFC back in 18 

July.  And I raised some of these points at a 19 

previous Mid-Atlantic Council meeting.  Then there 20 

was the discussion and the vote.  Tie vote, didn't 21 

go back to the SSC. 22 

   So, here we are.  We could double the 23 

quota, double the TAL, that would be a proceed with 24 
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caution strategy.  The recommendation -- the finding 1 

of the SSC then went to the Monitoring Committee the 2 

day afterwards. 3 

   Now, I'll turn to Jessica to clarify 4 

this, but I spoke to my staff who was on the SS -- 5 

well, on the Monitoring Committee, and he said that 6 

the Monitoring Committee was -- at least he was 7 

inclined to go with Jessica's recommendation because 8 

it was a real good one, but they decided to back off 9 

of it because of what the SSC did.  It's a bizarre 10 

situation, ending up with the situation our having 11 

status quo TAL catch for 2010 and it could have been 12 

a lot higher. 13 

   Now, I don't know what to do with 14 

this motion to make a change, because as Pat has 15 

said, the specs are going to be implemented very 16 

soon.  And this could have been addressed back in 17 

August.  It is now December, and we have a major 18 

problem.  And I don't know how to resolve it.  That 19 

motion certainly will not. 20 

   CHAIRMAN JACK TRAVELSTEAD:  Chris. 21 

   CHRIS ZEMAN:  I was going to add two 22 

points, I guess.  You know, this is not black and 23 

white, and you know, when you say what new 24 
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information was -- is available, it's not exactly 1 

that.  It's the fact that you guys didn't have that 2 

deliberative process between the MMC and the SSC 3 

where you sort of discuss people's views.  And that 4 

doesn't really sort of -- it's not formulas, it's 5 

more like the views and their experience and their 6 

scientific expertise.  And then they make a 7 

recommendation.  8 

   And at the end of the day, the SSC 9 

can make its own decision.  That's what's set out.  10 

But at least you have that meeting and you satisfy 11 

that process.  And that's another added check and 12 

balance, just to make sure that what we're doing is 13 

correct and proper.  And if the SSC -- again, it's 14 

procedural.  If the SSC comes back with status quo, 15 

I will be totally fine with that and you won't hear 16 

a peep from me again. 17 

   In terms of the General Counsel, 18 

while it's true that we have to comply with National 19 

Standard 1 and National Standard 2, I don't have any 20 

problem with that, but that's been the law since 21 

1996 and probably even before that.  So, it's not -- 22 

what you were -- what the advice to the Council was 23 

that this new SSC provision was going into place.  24 
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And then what that caused was a situation where once 1 

the SSC made its decision, the MMC just basically 2 

said well, hey, we're done, we can't propose 3 

anything higher, so why even look at this, why even 4 

spend any more time on this?  5 

   That's the real dynamic that 6 

happened, and that is a real impact that should be 7 

addressed, despite the fact that we still have to 8 

comply with National Standard 1 and National 2. 9 

   I had one more point.  I think 10 

finally, again, I think this is a really -- you 11 

know, I'm not someone that usually proposes 12 

reconsideration or any change in trip limits, I'm 13 

the environmentalist, but I've also experienced -- 14 

I've lived through Trawlgate and the GARM, and I'm 15 

just trying to avoid a similar situation here where 16 

politically there's just a lot of arguments to be 17 

made and -- to really affect things that are 18 

upcoming.  And I just -- I'm very concerned about 19 

that.  Thank you.  20 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 21 

you.  Pat Kurkul.  22 

   PATRICIA KURKUL:  Yeah, I want to 23 

correct another inaccuracy, having to do with this 24 
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issue of the SSC recommendation versus National 1 

Standard 1 and National Standard 2. 2 

   The difference -- it's true that 3 

National Standard 1 and National Standard 2 have 4 

been around for a long time.  The difference is this 5 

year we had an SSC recommendation.  And the SSC 6 

recommendation then becomes best available science. 7 

 And so, it's not true that the Monitoring Committee 8 

could have ignored the SSC recommendation.   9 

   And I just want to be clear that the 10 

outcome would not have been any different.  You've 11 

got best available science, you've got National 12 

Standard 1, National Standard 2, the issue of best 13 

available science is a recommendation to assure that 14 

overfishing doesn't occur.  And so both of those 15 

continue to be in play, regardless of whether the 16 

302H6 is in play. 17 

   CHAIRMAN JACK TRAVELSTEAD:  I have no 18 

additional names on the list.  Tom. 19 

   TOM FOTE:  I've had my hand up a 20 

couple of times.  I guess you missed it, Jack. 21 

   When I made the motion at the August 22 

meeting, it was pretty specific that was after Pete 23 

Himchak basically asked Dr. Boreman specifically had 24 
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the SSC took into consideration when they set the 1 

quota at status quo, had they asked the question 2 

that this quota basically was the same quota we had 3 

in place when the stock was being overfished, that 4 

overfishing was taking place, and that the stock was 5 

rebuilding.  6 

   John Boreman says it was not part of 7 

our consideration when we set the quota.  That's 8 

when the momentum became for us and that the 9 

Monitoring Committee and the SSC sit down with the 10 

same kind of consideration, because that's what the 11 

Monitoring Committee, realizing their deliberation  12 

-- because I guess a discussion on that -- whether 13 

that quota was set on an overfished stock that 14 

overfishing was taking place and that it basically 15 

was still rebuilding.  That was the difference 16 

between the two decisions.  That was why I asked for 17 

them to review the question so we would get on the 18 

same page. 19 

   This sends a very bad message out to 20 

the public.  I can sit down -- and when we basically 21 

say it's overfished stock and overfishing -- and you 22 

know, what the Regional Director just said -- to 23 

prevent overfishing.  We have said this stock is not 24 
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overfished so you're not preventing overfishing on a 1 

stock that's not being overfished.  You're putting 2 

in a very precautionary quota that's not there to 3 

protect overfishing because you know overfishing is 4 

not taking place. 5 

   So, I mean, whether we're going over 6 

quota is a different story.  And a quota that's set 7 

up by the National Marine Fisheries Service, that's 8 

a different story than it is overfishing.  9 

   And also emergency action.  I don't 10 

know any more than emergency action that can be 11 

taking place on economic value when you have party 12 

and charter boats, tackle stores, private sector, 13 

basically putting boats away, not building boats, 14 

boat building industry going down the tubes because 15 

of unnecessary regulations.  And that's not an 16 

emergency action.  If it was commercial fishing, 17 

we'd be bending over -- especially if it was in New 18 

England -- there would be all kinds of things 19 

happening.   20 

   But because it's the Mid-Atlantic, we 21 

kind of forget about it and we don't basically do 22 

the same that happens in New England.  And I guess 23 

that's a pox on all our houses.  Thank you. 24 
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   CHAIRMAN JACK TRAVELSTEAD:  Pat 1 

Augustine. 2 

   PAT AUGUSTINE:  Thank you, Mr. 3 

Chairman.  Based on all of the conversation and the 4 

comments around the table, with this motion to go 5 

anywhere, if it makes any sense at all, I'd like to 6 

amend my motion if I may, Mr. Chairman.  Either that 7 

or retract it.  I think I'd like to try for amending 8 

it. 9 

   That it would remain consistent to 10 

pertaining to the 2010 BSB recommendation with -- 11 

don't scare me like that Dan, I lost my train of 12 

thought -- for purposes to allow the RA to consider 13 

whether it would be appropriate to move forward with 14 

an emergency action based on the SSC Committee 15 

evaluation. 16 

   Now, I would welcome any wordsmanship 17 

to that -- to change the words around so it would be 18 

more clear.  But what I'm suggesting is that we then 19 

ask the SSC to take a look at the information from a 20 

different point of view.  The answer may be exactly 21 

the same, but I think we've addressed the major 22 

concern that the public has voiced and I think we 23 

built a good solid -- or more solid public 24 
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relationship with them to show that we have taken 1 

action.  This has been a major concern since August. 2 

 And I think we have to establish credibility.  And 3 

if this action is nothing more than having the SSC 4 

go back and reviewing one more time -- in case where 5 

the Monitoring Committee gets involved -- it would 6 

be helpful and we would put the thing to bed. 7 

   CHAIRMAN JACK TRAVELSTEAD:  Pat, are 8 

you putting a period after emergency action and then 9 

eliminating the rest?  Is that what you're doing? 10 

   PAT AUGUSTINE:  Based on the SSC's 11 

comments or final assessment -- final assessment or 12 

evaluation.  That more appropriate. 13 

   CHAIRMAN JACK TRAVELSTEAD:  Who were 14 

the original makers and seconders?  So, Kray and 15 

Fote.  Do you all want to accept that as a friendly 16 

amendment? 17 

   EUGENE KRAY:  Yeah, I will. 18 

   CHAIRMAN JACK TRAVELSTEAD:  Gene says 19 

yes as well.  So, we have a slightly modified 20 

motion. 21 

   Let me ask Pat or Joel if this fits 22 

within the constraints of what you all had 23 

identified earlier?  Pat is shaking her head yes.  24 
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Speak up. 1 

   PATRICIA KURKUL:  Sorry.  Yes, I 2 

think so. 3 

   CHAIRMAN JACK TRAVELSTEAD:  Comments 4 

on the modified motion now.  Peter. 5 

   PETER deFUR:  Thank you, Mr. 6 

Chairman.  The motion seeks to do two things.  One 7 

is to have the SSC and the Monitoring Committee meet 8 

jointly.  And it also asks -- allows the RA to 9 

consider emergency action?  Is that right?  Are 10 

either one of those necessary for the actions to 11 

take place? 12 

   CHAIRMAN JACK TRAVELSTEAD:  For the 13 

what? 14 

   PETER deFUR:  Is an action by the 15 

Council or the Board necessary for those two actions 16 

to take place? 17 

   CHAIRMAN JACK TRAVELSTEAD:  Yes. 18 

   PETER deFUR:  So, the SSC and the 19 

Monitoring Committee cannot meet absent Council 20 

action?  Right? 21 

   CHAIRMAN JACK TRAVELSTEAD:  That's 22 

correct. 23 

   PETER deFUR:  And the RA cannot 24 
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institute emergency action absent our motion? 1 

   CHAIRMAN JACK TRAVELSTEAD:  The RA 2 

can take action of her own accord, but it would have 3 

to be based on new information.  And one would 4 

expect -- I mean the only place that could possibly 5 

come from would this meeting. 6 

   PETER deFUR:  Right.  Then I 7 

misunderstood, because I thought based on October 8 

that the Executive Committee's action was sufficient 9 

to have the SSC and the Monitoring Committee 10 

coordinate. 11 

   CHAIRMAN JACK TRAVELSTEAD:  That was 12 

for future years. 13 

   PETER deFUR:  That was future years. 14 

   CHAIRMAN JACK TRAVELSTEAD:  That was 15 

for the future. 16 

   PETER deFUR:  Okay.  So, for this 17 

year it would take action? 18 

   CHAIRMAN JACK TRAVELSTEAD:  Yeah. 19 

   PETER deFUR:  But the second part of 20 

it is not necessary in order for the RA to take 21 

emergency action; correct? 22 

   CHAIRMAN JACK TRAVELSTEAD:  Well, I 23 

mean, strictly speaking, the RA can take whatever 24 
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action she deems necessary based on the available 1 

data. 2 

   PETER deFUR:  Okay.  Thank you. 3 

   CHAIRMAN JACK TRAVELSTEAD:  Vince. 4 

   VINCE O'SHEA:  Thank you, Mr. 5 

Chairman.  I'm asking this question as a member of 6 

the Council because the issue of the SSC and tasking 7 

to it is in the purview of the Council in my view. 8 

   But it seems to me that this is 9 

saying, based on a final SSC assessment, so is the 10 

intent of this motion to task the SSC with doing 11 

another report or is it expected they would do that 12 

on their own initiative or do they have an option to 13 

comment or not comment?  Because it seems to me this 14 

whole thing turns on -- okay, we're going to have 15 

this meeting, what's going to be the outcome of the 16 

meeting?  Is there any responsibilities to report 17 

from either one of the bodies on the meeting and a 18 

decision by the bodies that meet? 19 

   CHAIRMAN JACK TRAVELSTEAD:  Tom. 20 

   THOMAS MILLER:  If this goes forward, 21 

I would like some clarification first of all on what 22 

we're to consider.  And two, I think it's also clear 23 

that the final word assessment needs to be changed 24 
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because the SSC doesn't conduct the assessments. 1 

   CHAIRMAN JACK TRAVELSTEAD:  Pat. 2 

   PAT AUGUSTINE:  It's not assessment 3 

of the assessment.  It's assessment of the data that 4 

they would share with the Monitoring Committee -- or 5 

in my mind it's a clarification process.  The SSC 6 

met before the Monitoring Committee.  Typically the 7 

Monitoring Committee does all the background work 8 

and intentionally -- I'll say leads the SSC, makes 9 

them aware of what's been done in the past.  Without 10 

being written on a piece of paper, they can speak to 11 

them one on one as to what the conditions and 12 

concerns were and what was taken into consideration 13 

in particular as to why they went forward with the 14 

recommendations they did with the Council members 15 

and the Board. 16 

   I think maybe -- as far as we're 17 

concerned because we didn't hear what was shared 18 

between the two of them and the fact that the SSC 19 

met and made the recommendation before the 20 

Monitoring Committee had that opportunity -- 21 

although they were speaking with them on occasion 22 

along the way -- just to get that clarification once 23 

and for all out to the public.  So, it's not an 24 
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assessment relative to your assessment.   1 

   THOMAS MILLER:  Oh, assessment to 2 

review.  Thank you Gene. 3 

   EUGENE KRAY:  Change the word 4 

"assessment" to review. 5 

   PAT AUGUSTINE:  Thank you, Gene.  Dr. 6 

Gene Kray.  Can we change that word assessment to 7 

review? 8 

   CHAIRMAN JACK TRAVELSTEAD:  Yes. 9 

   PAT AUGUSTINE:  Thank you, Mr. 10 

Chairman.  Thank you, Dr. Gene.  Does that help, 11 

Tom?  Thank you, Mr. Chair. 12 

   CHAIRMAN JACK TRAVELSTEAD:  I guess 13 

the question that the motion raises -- I think Vince 14 

sort of brought it up -- is if the motion passes, 15 

the SSC and the Monitoring Committee would meet.  16 

And suppose they came up with a new decision, what 17 

happens then?  This suggests that that immediately 18 

goes to the RA for her consideration? 19 

   PAT AUGUSTINE:  Yes. 20 

   CHAIRMAN JACK TRAVELSTEAD:  Without 21 

coming back to the Board or the Council for further 22 

discussion? 23 

   PAT AUGUSTINE:  Well, it could be two 24 



  
 

 

 
 
 

 138

ways.  I would think it would go to both.  In terms 1 

of the Board and the Council, it could either be 2 

forwarded to us via e-mail or one-day service, 3 

whatever the case may be.  And the question is, do 4 

we have to make a decision on moving forward with 5 

it?  If it's different -- if it's different, nothing 6 

is going to happen unless we go to an emergency 7 

action.   8 

   So, I think it goes to the RA, her 9 

office to determination, does it come to the level 10 

of an emergency action.  If it does, then maybe it 11 

would be an emergency meeting with the Council and 12 

the Board to move forward it.  Otherwise, it becomes 13 

a dead issue and her response says, thank you very 14 

much, we'll put the information on file and we'll 15 

use it next year. 16 

   Is that clear, Mr. Chairman? 17 

   CHAIRMAN JACK TRAVELSTEAD:  Yeah.  18 

Thank you.  Tom. 19 

   THOMAS MILLER:  Just one further 20 

clarification from Mr. Augustine's point.  The basis 21 

for the request for us to reconsider is that the 22 

procedure wasn't followed of the Monitoring 23 

Committee meeting and then the SSC meeting 24 
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subsequent to that?  That's the foundation that's 1 

being put forward? 2 

   CHAIRMAN JACK TRAVELSTEAD:  Gil. 3 

   GIL EWING:  Thank you, Mr. Chairman. 4 

 My interpretation was that the Board and/or the 5 

Council -- in conjunction with the Council could not 6 

make an emergency action, that the Regional had to 7 

make that emergency action.  I think it should be 8 

that it be brought back to the Council or Board or 9 

both and then the Regional Director can make that 10 

decision of an emergency action.  That was just my 11 

opinion. 12 

   We can't make that emergency action, 13 

am I correct. 14 

   UNIDENTIFIED SPEAKER:  That's 15 

correct. 16 

   GIL EWING:  Okay.  So, it has to be 17 

done through the Director.   18 

   CHAIRMAN JACK TRAVELSTEAD:  Pres. 19 

   PRESTON PATE:  Thank you, Jack.  I 20 

think this whole discussion about remanding the 21 

matter back to the SSC, singularly or jointly with 22 

the Monitoring Committee, underscores the need for 23 

the Council to develop some standard operating 24 
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procedures for this process, the conditions under 1 

which we would remand an ABC recommendation.  In 2 

fact, we've already asked the SSC to consider that. 3 

   And if you'll look behind Tab 7 in 4 

your book, you'll see the minutes from the meeting 5 

at which they did that and actually listed three 6 

criteria that they are presenting to the Council to 7 

consider for inclusion into the standard operating 8 

procedures.  And that list of three does not include 9 

any of the discussion that we've had today.  In 10 

fact, the suggestion that new information be 11 

included as one of the criteria was discussed 12 

according to the minutes and rejected by the SSC as 13 

being a legitimate reason.  Because the four reasons 14 

that are stated more accurately in the minutes than 15 

I can relate to you in my interpretation of them.  16 

But this is on the agenda for the Executive 17 

Committee to consider this week and I hope everybody 18 

will remember this discussion this afternoon, 19 

because it's extremely important to keep us from 20 

getting ourselves and the SSC wrapped unnecessarily 21 

around the axle with redundant exercises.  Thank 22 

you. 23 

   CHAIRMAN JACK TRAVELSTEAD:  Frank. 24 
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   FRANK BLOUNT:  Yeah.  Thank you.  I 1 

think it's got to come back to the Council because I 2 

think if you go forward -- if the SSC comes back, I 3 

think the unforeseen circumstance here would be that 4 

the SSC changed their mind.  But if they do change 5 

their mind -- let's say they go up five percent or 6 

ten percent -- I can't speak for the Regional 7 

Administrator, but I know she said before it's going 8 

to be hard to justify an emergency.  If they come 9 

back with a five or ten percent increase, it's not 10 

going to rise to an emergency.  I think the finding 11 

would have to come back to the Council and the 12 

Council is going to have to say what the 13 

justification is for the emergency based on the 14 

findings of the SSC because -- you know, I can't 15 

speak for the service, but the service on a very 16 

small change is not going to spend a lot of time 17 

trying to justify an emergency.  The Council is 18 

going to have to justify the reason for asking for 19 

the emergency. 20 

   CHAIRMAN JACK TRAVELSTEAD:  Pat. 21 

   PAT AUGUSTINE:  I agree.  But by the 22 

same token, if it stops at the Council before it 23 

goes to the Regional Office because of the time 24 
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constraints that we have, you might get this thing 1 

put through in September or October and it's over.  2 

The problem we're faced with is all this time and 3 

what we're asking to be done is, in a compressed 4 

period whereas had this occurred in August, we 5 

wouldn't be faced with it.  But we are.   6 

   And in light of what you're saying, 7 

Pres, you're right.  Too bad it wasn't in place 8 

before.  We wouldn't be having this debate about 9 

what the SSC guidelines would be and so on.   10 

   So, I would think that if it only 11 

goes up to five or ten percent, we'll know that 12 

immediately from the Regional Administrator's 13 

Office.  And she'll say you can or you can't.  And 14 

then we'll have to come back to the Council and take 15 

the necessary action. 16 

   But again, I think somehow we've got 17 

to reestablish a level of trust in the public, 18 

otherwise it's going to be -- the Magnuson Stevens 19 

Act was passed.  We have the SSC, what they say is 20 

the bottom line.  To hell with it.  It's over and 21 

done with.  Why be here?  We've asked that question 22 

before.  Why be here to rubber stamp something.  I 23 

think this is all supposed to be a participative 24 
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process and the only way we're going to get there is 1 

vet whatever possible ways we have to make sure that 2 

all of our fishermen are treated fair and equitable. 3 

 At the same time, keeping in mind that we've got to 4 

make sure these stocks are rebuilt and will stay 5 

rebuilt. 6 

   This would happen to be a fine line 7 

due to time constraints and misalignment of two 8 

meetings.  What happens if the SSC comes back and 9 

says, by the way, the real issue should be lower 10 

than it is.  Well, so be it.   11 

   But this is one of those times where 12 

we're talking about process.  Chris, you hit it 13 

right on the head.  We're talking about process and 14 

following the step process.  Next year I don't 15 

believe we'll have that problem.   16 

   So, I still think whatever that 17 

report is needs to go to us, Council members or 18 

Executive Director, our chairman, but directed to 19 

the Regional Administrator's Office to make a quick 20 

assessment, yes, no.  And why not.  And then if we 21 

want to go forward as a Council we can do that.  22 

let's get through this process as quickly as 23 

possible.  Let's try to reestablish some credibility 24 
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with the folks that we're representing.  Thank you. 1 

   CHAIRMAN JACK TRAVELSTEAD:  Tom Fote. 2 

 I know there are several hands in the audience we 3 

need to hear from and then we'll bring it back for a 4 

vote. 5 

   TOM FOTE:  Yeah.  If we made a 6 

decision in September, we could wind up with a 7 

fishery that's not like this year, that we have it 8 

closed in October, November and December.  That's 9 

the real point here.  We're not going to get a 10 

fishery in January, February or March because the 11 

process would take too long.  We couldn't get a plan 12 

in.  13 

   But I'm looking at, as of right now, 14 

we finished the fishery in September.  And we are 15 

basically now losing that whole winter fishery which 16 

is important.  And there's nothing else.  We've 17 

already lost summer flounder.  You know, there is 18 

very few species to go with.  So, I'm looking at 19 

next October, November and December, and if it takes 20 

six months to get through the process, at least we 21 

maybe get it straightened out so we have a fishery 22 

in next October and November and December since we 23 

didn't have one this year by the emergency action by 24 
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the National Marine Fisheries Service who didn't 1 

take into consideration that if you had done a 2 

three-year running average we wouldn't have been 3 

over and we could have done it that way too.  But, 4 

that's again, like they say water under the bridge. 5 

 So, let's just move on.  That's really what I'm 6 

looking at.  So, we'll basically have -- next year 7 

we'll have an industry that can maybe need a shot in 8 

the arms since it's really a disaster as it is 9 

right. 10 

   CHAIRMAN JACK TRAVELSTEAD:  Rick.  Do 11 

you have a comment?  Lee. 12 

   LEE ANDERSON:  I can't help going 13 

back to Tom's question that's he's asked twice.  He 14 

said if you're going to send it back, send it back 15 

with a reason.  Tell us why you're sending it back. 16 

 And then I got the notion after his query that you 17 

said we are going to send it back because you didn't 18 

think process was followed.  But there was no 19 

process.  There was no specified process. 20 

   So, I'm kind of wondering what the 21 

SSC is going to say if you say we didn't have a 22 

process and you told us we didn't follow a process 23 

that we don't have.  I think if we're going to send 24 
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it back to the SSC, we have to really listen to Tom. 1 

 He's saying what's the matter?  And to me -- I 2 

don't know how you interpret it, but I'm a little 3 

confused at that.  Because it seems to me that they 4 

-- we were following the process at the time.  So, 5 

the justification for sending it back, to me, is a 6 

little -- maybe I'm misunderstanding it and maybe 7 

Tom you can chip in.   8 

   What do you think the SSC is going to 9 

do if you say we're sending it back because the 10 

process was wrong? 11 

   CHAIRMAN JACK TRAVELSTEAD:  Harley. 12 

   HARLEY SPEIR:  Indeed, under Tab 7 it 13 

say, this will require establishment of formal terms 14 

of reference for all requests directed to the SSC 15 

from the Council. 16 

   If we're directing this request to 17 

the SSC, then we need some terms of reference.  And 18 

I don't see us right now in the next two hours 19 

setting up these terms of reference.  We need a 20 

subcommittee.  We need the Monitoring Committee.  We 21 

need some smaller group to do that. 22 

   CHAIRMAN JACK TRAVELSTEAD:  Gene. 23 

   EUGENE KRAY:  Thank you, Mr. 24 
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Chairman.  Vince related to this without explaining 1 

it to some degree how five of the other six 2 

fisheries process was followed and in the sixth one 3 

it wasn't.   4 

   And the ad hoc committee which I 5 

chaired dealing with the ACL's and AM's strongly 6 

recommended that the process be that the Monitoring 7 

Committee review the data and give their 8 

recommendations to the SSC.  It didn't happen that 9 

way in this particular instance.  SSC reviewed the 10 

information -- and this has been said before, Pat 11 

said it before -- the SSC came up with their 12 

recommendation and then the Monitoring Committee met 13 

and that's -- they had nothing to do.  I mean, 14 

basically, their hands are tied.  They can't do 15 

anything more than what they did because of the 16 

Magnuson Act which says the SSC makes the final 17 

determination.  18 

   And we were very clear that the 19 

process should be that the Monitoring Committee make 20 

a recommendation to the SSC.  There was a flowchart. 21 

 Rich Seagraves put a flowchart together.  And 22 

that's where the process fell apart. 23 

   CHAIRMAN JACK TRAVELSTEAD:  Rick. 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  I 1 

think I need to address that point.  I think that's 2 

basically -- as I understood what Vince said -- that 3 

was the opposite of what Vince said.  Vince said 4 

that the process that we did follow worked for five 5 

out of the six.  And now we recognize as we go 6 

forward we want to amend the process.  But the 7 

process that was in place was that the SSC was first 8 

convened and then the Monitoring Committee was 9 

convened.  And that was on those other specification 10 

recommendations.   11 

   But I want to follow up too on a 12 

point that Pres raised, and that is that as we go 13 

forward I think we really should be focused on 14 

process integrity.  I think if we focus on that from 15 

a policy standpoint, we'll be able to keep ourselves 16 

out of these situations.  But that's when we get 17 

into the issue of the remand policy and establishing 18 

standards for that, having terms of reference that 19 

do more to formalize the relationship with the SSC 20 

and those ultimately can relate back to the 21 

Council's expressed preferences for risk and other 22 

details.  So, I think we can do a lot to better 23 

formalize that process.  And that's what we've been 24 
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concerned about and burdened with in the Executive 1 

Committee discussions.  We've already taken action 2 

on that.  We're poised to take additional action 3 

related to remand standards. 4 

   But I am troubled to a degree that as 5 

I think Tom has said several times, what are we 6 

asking them to consider.  Are we asking them to 7 

consider preliminary catch information from 2009?  8 

If so, I think we're pretty far out of the process 9 

that's established for considering catch 10 

information.  I mean, it's not clear other than 11 

getting the two groups together to have a talk about 12 

the ABC recommendation or the assessment update.  13 

It's not clear to me what the basis of new 14 

compelling information is we're asking them to 15 

consider. 16 

   CHAIRMAN JACK TRAVELSTEAD:  Chris.  17 

All right.  Let's hear from the public.  Can I see a 18 

show of hands who wants to speak on the motion?  All 19 

right.  Adam, we'll start with you. 20 

   ADAM NOWALSKY:  Thank you, Mr. 21 

Chairman.  I'm Adam Nowalsky, Chairman, RFA New 22 

Jersey Chapter.  Also speaking for RFA National. 23 

   CHAIRMAN JACK TRAVELSTEAD:  I think 24 
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we need to have that mic on. 1 

   ADAM NOWALSKY:  Thank you, Mr. 2 

Chairman.  I'm Adam Nowalsky, Chairman, RFA New 3 

Jersey Chapter.  Also speaking for RFA National. 4 

   As I'm sure everybody is here -- a 5 

letter was forwarded on to everyone here at the 6 

Council as well as to all the Board members.  My 7 

name was one of the people at the top of the list as 8 

well as about ten other persons and organizations 9 

representing coastal states from New York down to 10 

Virginia. 11 

   My goal in working on that letter was 12 

to establish a process whereby we could all find 13 

something that could work for everyone.  I think 14 

everyone sitting here in the room -- and I very much 15 

understand we've worked very hard on a lot of 16 

different issues here and I think we'd all like to 17 

see some solution.  We understand that as a result 18 

of rebuilding stocks, we're preventing overfishing 19 

in a lot of cases, and now we're taking measures to 20 

work on the sustainability component. 21 

   But I've got to look at what we've 22 

got here that we're talking about the specific 23 

issues why we're doing this, asking this to go back 24 
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to the SSC and the Monitoring Committee jointly.  1 

And those provisions were laid out in that letter.  2 

I'm not sure they've been clearly conveyed here, so 3 

let me try to do that. 4 

   To begin with, justification number 5 

one would be the landings data for this year, both 6 

the recreational and the commercial data.  The 7 

National Marine Fisheries Service, along with 8 

Council, has decided that the preliminary projected 9 

recreational landings are good enough for a 180 day 10 

shutdown of the fishery impacting hundreds of 11 

businesses, thousands of people, tens of thousands 12 

of recreational fishermen. 13 

   The Council here today has determined 14 

that preliminary projected recreational landings is 15 

good enough data to reduce catch next year by 66 16 

percent, which according to what you've accounted 17 

for here is an 84 percent reduction in fishing 18 

dates.   19 

   However, what I'm hearing is that 20 

while the landings data impacts tuning in the seas 21 

and other components and is an indicator of high 22 

availability of a stock, what I'm hearing is that 23 

preliminary projected recreational data is not good 24 
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enough to get 25 or 30 people together on a 1 

conference call for the greater benefit of 2 

thousands.   3 

   To hear that is absolutely mind-4 

boggling.  A 180 day shutdown, 84 percent reduction 5 

in fishing days, but we can't spend a couple of 6 

hours to get the SSC to comment specifically on how 7 

would this effect our scientific uncertainty that we 8 

believe there was at the time. 9 

   The Monitoring Committee and the 10 

Council staff has led the Mid-Atlantic Council to be 11 

the leading regional management council in the 12 

United States.  There is no other council that has 13 

less species overfished and does not have 14 

overfishing occurring.  Somehow that Council staff 15 

and that Monitoring Committee has provided guidance 16 

to help get you there. 17 

   In this particular instance, there 18 

are three diverging recommendations; Council staff 19 

made a recommendation, the Monitoring Committee 20 

recommendation, and the SSC recommendation. 21 

   National Standard 2 mandates using 22 

the best available science.  And while I can 23 

appreciate sitting here today hearing that the 24 
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Science and Statistical Committee is the best 1 

available science, National Standard 2 guidelines 2 

don't anywhere specify them as the only science and 3 

somehow the Monitoring Committee and Council staff 4 

have gotten this Council to where they are today, to 5 

empower them to be able to stand up and say we are a 6 

leading regional fisheries management council.   7 

   And today, to sit here and tell these 8 

people in the audience and to tell the newspaper 9 

reporters that are going to publish this stuff that 10 

the preliminary data is good enough to shut you down 11 

for 180 days, take away 84 percent of your season, 12 

but we can't get 25 people together on a conference 13 

call to jointly share information and make a 14 

determination if that would effect it -- it's just 15 

unconscionable at this time. 16 

   An additional component as outlined 17 

here was the addressing of the SSC meeting at the 18 

end of October where it was outlined that new 19 

information in and of itself was not generally a 20 

good enough reason for sending something back.  But 21 

that also stated that it would not generally be a 22 

good enough reason except under special 23 

circumstances.   24 
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   This is clearly -- an 84 percent 1 

reduction in fishing days is reason enough to 2 

consider this. 3 

   Another reason for reconsideration 4 

specifically would be to address optimum yield.  5 

National Standard 1 guidelines specifically require 6 

a definition for optimum yield in fisheries 7 

management plans.  National Standard 1 guidelines 8 

require a definition of optimum yield.  9 

   Effort has been made to get an 10 

omnibus ACL and AM amendment in place, also mandated 11 

by NS1 guidelines, but no definition of optimum 12 

yield. 13 

   So, here we are, a fishery with a 14 

fishing target mortality rate for next year of F 15 

equal to .12 with FMSY equal to .42, that's 28 16 

percent of FMSY.   17 

   In the South Atlantic region, the 18 

black sea bass stock, as per Amendment 15, has 19 

specified to fish at 75 percent of FMSY.  That is a 20 

stock that is not rebuilt.  That is a stock that 21 

overfishing is occurring.  That is a stock that is 22 

overfished.  Yet, they're fishing at 75 percent of 23 

FMSY. 24 
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   And we're going to fish at 28 percent 1 

of FMSY here in the Mid-Atlantic and see an 84 2 

percent reduction in the fishery. 3 

   And I just have to ask why?  What is 4 

the justification here?  There's an opportunity, 5 

specific issues, the landings data both recreational 6 

and commercially -- do you go back for states that 7 

have shut down the commercial sectors as well as 8 

federal shutdowns have occurred.  Why?  Because the 9 

commercial sector very quickly caught their quota.  10 

That combined with the recreational landings 11 

information is justification for let's go back, 12 

let's take a look at the scientific uncertainty here 13 

that we have.  Say, hey, we've got some evidence 14 

here that now correlates with what the stock 15 

assessment is and put that together. 16 

   Those are the primary reasons here 17 

that I think they should be sent back.  The 18 

Monitoring Committee, the Council staff, the SSC, we 19 

all need to work together moving forward.  You've 20 

heard here that there is an opportunity to offer 21 

some goodwill here.  And I just keep coming back to 22 

the point -- we've got the opportunity.  Specific 23 

grounds are landings this year.  Commercial people 24 
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caught their quota very fast.  Recreational 1 

fishermen, highest landings by far by orders of 2 

magnitude in the last five years, indicate high 3 

availability of stock.  You heard it yourself.  CPUE 4 

was up.  That was something that came from the 5 

Office of Science and Technologies.  That is new 6 

information.  CPUE was up.  Why?  High availability. 7 

 And those are grounds for sending it back. 8 

   And I sincerely hope that the Council 9 

members here today can look deep inside and say, 10 

yes, this is worth a little bit more of our time to 11 

be able to look back on it and say we did the right 12 

thing and we did it the right way.  Thank you very 13 

much. 14 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 15 

you.  Tony. 16 

   TONY BOGAN:  Thank you, Mr. Chairman. 17 

 Tony Bogan from United Boatmen.  I want to thank 18 

Adam for saving me a whole lot of talking, because 19 

he brought up a bunch of stuff I wanted to bring up. 20 

   I'll add a couple of quick things.  21 

First and foremost, I'll reiterate the first 22 

statement he said -- one of the first things he said 23 

-- which I wanted to bring up.  24 
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   The fact that the Monitoring 1 

Committee and staff of this Council has achieved 2 

something that no other council has achieved in the 3 

United States of America, and the fact that the 4 

recommendation of the Monitoring Committee is not 5 

what we're listening to or is not even in synch with 6 

the Science and Statistic Committee right off the 7 

bat should say, oh, wow, we've got to look at this. 8 

   But I want to point to something that 9 

David Pierce said at your August meeting, if you go 10 

back in the meeting minutes, where the information 11 

from the Monitoring Committee that the SSC had was 12 

only a letter from Jessica Coakley, if I remember 13 

correctly, from the Chairman of the Monitoring 14 

Committee, but not the full Monitoring Committee 15 

Report. 16 

   So, if you want new information, it 17 

would be information that didn't exist because the 18 

Monitoring Committee met after the SSC met.  So, 19 

right off the bat, there's your first piece of 20 

information.  And I would consider that best 21 

available science for all the reasons we just gave. 22 

 Because prior to this year, the Monitoring 23 

Committee are the ones that have led the way 24 
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scientifically and statistically for this Council 1 

and that information didn't exist when the SSC met 2 

because they hadn't met yet, the Monitoring 3 

Committee.  So, right off the bat, there is new 4 

information or information that you folks did not 5 

consider previously.  Item number one in my mind, 6 

that's enough right there. 7 

   The things that Adam mentioned about 8 

landings and about the seasons and about the level 9 

of activity that we've seen in this fishery -- but 10 

something I mentioned earlier and I'll mention again 11 

because it was on a different motion when I 12 

mentioned it -- the fact that I would like to see 13 

where the Science and Statistics Committee sat down 14 

and considered to support the conclusions of the 15 

peer-reviewed stock assessment, none of which are 16 

evident in the quota that was recommended, as 17 

opposed to the precautionary statements or lessening 18 

the concern over the precautionary statements, the 19 

information that used to be called anecdotal which 20 

is a word I don't like to use from industry that 21 

would give you confidence.  It should give everyone 22 

more confidence in this new stock assessment because 23 

you've got a stock assessment that came out this 24 
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past year, a peer-reviewed -- I can't say it enough 1 

-- a peer-reviewed stock assessment, passed peer 2 

review. 3 

   Last time I checked, I don't think 4 

the SSC was mandated with overturning a peer-5 

reviewed conclusion.  Because all of the conclusions 6 

that come out of that assessment are not evident in 7 

the quota that we are working on.  The only reason 8 

we're dealing with these kinds of cutbacks is 9 

because we have the smallest quota in recorded 10 

history for a rebuilt stock.  Can't say that enough 11 

times.  That, right off the bat, should make 12 

everybody go what, you've got what?  Now that you 13 

have more fish -- or they finally realize you have 14 

as many fish as many of us have been saying for a 15 

long time -- you get to keep even fewer of them?  16 

There is no logic involved in that.  17 

   But you have years worth of 18 

information.  And according to the Magnuson Stevens 19 

Act, industry data is scientific data, it can be 20 

used, it can be considered in addition to 21 

scientifically collected information.  Read the 22 

Magnuson Act and it's right in there.  Information 23 

that will support the conclusions of the assessment 24 
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and lessen the concern of the precautionary 1 

statements -- because obviously if you've got 2 

something that people have been telling you years 3 

and then the science community comes back and says, 4 

oh, by the way, they were right, that should give 5 

you more confidence and less concern for caution.  6 

Not throw caution to the wind, but less concern for 7 

it. 8 

   So, in my mind, just those two things 9 

should be enough for new information.  If that's not 10 

enough and everything that Adam said is not enough, 11 

nothing is enough and let's just stand up and say 12 

nothing is enough and we don't want to do it.  One 13 

or the other.  We're at that point.  No further.  14 

How much longer do we have to sit here and say, 15 

well, that's the quota we have and it's going to be 16 

really hard to get it -- no, no more.   17 

   This Council stood up and made a 18 

statement with summer flounder quota a few years 19 

back -- even though the service went ahead and did 20 

whatever it wanted to do anyway, as we know they can 21 

do at any point in time -- the simple fact of the 22 

matter is that this is what we're asking you for.  23 

This is what we're calling on the Council to do is 24 
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to make a statement that, you know what, this isn't 1 

right.  We don't feel it's right.  And if you need 2 

more justification, well damn it, it's out there.  3 

We just gave you a whole slew of it.   4 

   But think about the one thing, the 5 

Monitoring Committee Report, which did not exist 6 

when the SSC met; that means it's new information 7 

because it was newer than the SSC recommendation.  I 8 

don't mean to point to you specifically.  There's a 9 

lot of people on the SSC, but you're here. 10 

   My point is you were coming up with 11 

the technical questions.  You asked -- you're 12 

wondering what the new information is.  I'm telling 13 

you there's new information for you.   14 

   So, thank you very much, Mr. 15 

Chairman.  I appreciate the time. 16 

   CHAIRMAN JACK TRAVELSTEAD:  Mr. Leo. 17 

   ARNOLD LEO:  Thanks.  I'm Arnold Leo, 18 

consultant for commercial fisheries, Town of East 19 

Hampton.  I'd just like to speak in favor of the 20 

motion.  I think what Pat's attempting to do with 21 

this motion is reintroduce some flexibility in the 22 

decision-making process.  23 

   I think that -- you know, when the 24 
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councils were formed, the idea was that 1 

representatives from commercial and recreational 2 

fisheries and from -- you know, academic communities 3 

and government and scientists would get together and 4 

make decisions about managing the fisheries.  And 5 

with the reauthorized Magnuson Stevens, of course, 6 

now it's only the scientists with the SSC who call 7 

the tune.  Once the ABC is set, that's it. 8 

   And since -- you know, all management 9 

decisions are driven by data and the data is 10 

notoriously slippery and sometimes not reliable, 11 

flexibility really is needed in the decision-making 12 

process. 13 

   And so, I support this motion as a 14 

very small step towards trying to get some 15 

flexibility back in the process.  Thank you. 16 

   CHAIRMAN JACK TRAVELSTEAD:  Jeff 17 

Deem. 18 

   JEFF DEEM:  I'll try to make this 19 

quick.  Jeff Deem, recreational fisherman. 20 

   I just want to reiterate what Mr. 21 

Bogan said.  The output of the Monitoring Committee 22 

is new information.  It wasn't considered before.  23 

If you need something new, then that's the item to 24 
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put as the new information. 1 

   And I want to backup what Mr. Zeman 2 

said.  This is a new process for us -- I still 3 

consider myself us -- this is a new process for the 4 

Council.  There are bugs that are going to need to 5 

be worked out.  When you see an error like this, 6 

everybody has admitted that it needs to be fine-7 

tuned.  We need to fix this so it doesn't happen 8 

again. 9 

   The problem that you're facing is 10 

that a whole lot of people are going to be really 11 

hurt if you don't fix it now.  You can't wait until 12 

next year and say we're going to do it next year a 13 

little differently.  A lot of these people won't be 14 

in business.  I think you owe it to everybody that 15 

you're here to represent, everybody that's paying 16 

you to be here, to get it right.  And if it takes 17 

two tries, then it takes two tries.  Thank you. 18 

   CHAIRMAN JACK TRAVELSTEAD:  Was there 19 

another hand up back there that I missed.  Yes, sir. 20 

 Is this the last public comment? 21 

   PAUL THOMPSON:  My name is Paul 22 

Thompson.  I own a head boat in Cape May.  I'm not 23 

as eloquent as Adam or Tony, but I also am 24 
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bewildered by what Mr. Himchak said.  It was twice 1 

the number of fish landed.  But if anybody that 2 

fished realized the weather this year, I mean, it 3 

rained the whole spring.  It was half the effort.  4 

And Mr. Himchak noted it was twice the fish landed. 5 

 It's just hard to fathom and I hope you could 6 

reconsider the situation.  Thank you. 7 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  8 

It's back to the Council and Board.  I think we've 9 

heard all the comments that could possibly be made 10 

on this, so I think it's time to vote, Mr. Chairman. 11 

 And again, it's two-thirds majority? 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  13 

Thank you.  As Jack said, the vote does require -- 14 

this action does require two-thirds vote.  I'll ask 15 

Dan to go ahead and call the roll.   16 

 (Motion as voted.) 17 

 {Move that as outlined by the Executive Committee 18 

 at the October Council meeting, convene a joint 19 

 meeting of the SSC and Monitoring Committee to 20 

 share available data and relevant information as it 21 

 pertains to the 2010 BSB recommendation for 22 

 purposes of allowing the RA to consider whether it 23 

 would be appropriate to move forward with an 24 
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 emergency action based on final SSC review.} 1 

   DAN FURLONG:  Thank you, Mr. 2 

Chairman.  I would point out that the M and M and M 3 

boys are not here.  So, we have 18 members, and two-4 

thirds of that is 12.  So, you need 12 votes to pass 5 

this motion. 6 

   Mr. Augustine? 7 

   PAT AUGUSTINE:  Yes. 8 

   DAN FURLONG:  Mr. Heins? 9 

   STEVE HEINS:  (Inaudible.) 10 

   DAN FURLONG:  Mr. Schafer? 11 

   STEVEN SCHAFER:  (Inaudible.) 12 

   DAN FURLONG:  Mr. Zeman? 13 

   CHRIS ZEMAN:  Yes. 14 

   DAN FURLONG:  Mr. Berg? 15 

   ERLING BERG:  Yes. 16 

   DAN FURLONG:  Mr. Himchak? 17 

   PETER HIMCHAK:  Yes. 18 

   DAN FURLONG:  Dr. Kray? 19 

   EUGENE KRAY:  Yes. 20 

   DAN FURLONG:  Mr. Cole? 21 

   RICHARD COLE:  Yes. 22 

   DAN FURLONG:  Dr. Anderson? 23 

   LEE ANDERSON:  (Inaudible.) 24 
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   DAN FURLONG:  Mr. King? 1 

   HOWARD KING:  (Inaudible.) 2 

   DAN FURLONG:  Mr. Spier? 3 

   HARLEY SPIER:  (Inaudible.) 4 

   DAN FURLONG:  Mr. Simms? 5 

   LARRY SIMMS:  (Inaudible.) 6 

   DAN FURLONG:  Dr. deFur? 7 

   PETER DEFUR:  Yes. 8 

   DAN FURLONG:  Mr. Travelstead? 9 

   JACK TRAVELSTEAD:  Yes. 10 

   DAN FURLONG:  Mr. Wheatly? 11 

   JULE WHEATLY:  (Inaudible.) 12 

   DAN FURLONG:  Mr. Pate? 13 

   PRESTON PATE:  Yes. 14 

   DAN FURLONG:  Ms. Kurkul? 15 

   PATRICIA KURKUL:  Abstain. 16 

   DAN FURLONG:  Abstain.  Okay. 17 

   PATRICIA KURKUL:  I'm sorry.  I think 18 

I need to vote no just in case this is interpreted 19 

as a request for emergency action.  Sorry. 20 

   DAN FURLONG:  You're allowed to 21 

change your mind. 22 

   PATRICIA KURKUL:  Sorry. 23 

   DAN FURLONG:  Okay.  We'll take that 24 
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as no.  That means -- a quick count -- 17. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  The 2 

motion carries. 3 

   DAN FURLONG:  Sixteen for, 1 against. 4 

 You didn't vote.  And there were 3 absences. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  6 

Motion carries. 7 

   DAN FURLONG:  So, it passed. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  9 

A.C. 10 

   A.C. CARPENTER:  Thank you, sir.  For 11 

the Board, is there a need to caucus?  Seeing no 12 

caucus and we only need a simple majority because we 13 

have not voted as a Board on this particular issue 14 

before.   15 

   So, all in favor, please raise your 16 

right hand.   17 

 (Response.) 18 

   A.C. CARPENTER:  All opposed, same 19 

sign.   20 

 (No Response.) 21 

   A.C. CARPENTER:  Any abstentions?  22 

 (Response.) 23 

   A.C. CARPENTER:  And any null votes? 24 
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 The motion carries. 1 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  2 

Where are we?  Dave Pierce, earlier today you said 3 

you had a motion dealing with RSA.  Do you want to 4 

bring that up? 5 

   DAVID PIERCE:  Yes, I do.   6 

   CHAIRMAN JACK TRAVELSTEAD:  Dave, 7 

before you do, the other Dave has a question. 8 

   DAVID SIMPSON:  Well, I guess given 9 

the outcome of this vote, the fact that it's going 10 

to go back to the SSC, I mean, really we have the 11 

exact same situation with scup.  And so it begs the 12 

question, shouldn't the SSC look at both. 13 

   I voted for this motion, but frankly, 14 

I think it's a mistake to do this both out of 15 

process and just recall possible outcomes.  We had 16 

increased landings; the statement was made that that 17 

was because of increased availability.  That doesn't 18 

mean larger stock size.  That's one possible reason. 19 

 The other is increased catchability.  But in any 20 

case, the new information is that we exceeded our 21 

quota by a factor of two or so.  So, we've got to be 22 

careful what we've asked for here.  I think I'll 23 

leave scup alone. 24 
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   CHAIRMAN JACK TRAVELSTEAD:  David. 1 

   DAVID PIERCE:  For a while now, I've 2 

had some concern about the research set-aside and 3 

the way in which it is used; specifically the fact 4 

that the Research Center set-aside portion of it 5 

anyways is auctioned off. 6 

   And I understand the auction, and 7 

certainly the auction has proven to be very useful 8 

in terms of moneys being pumped into research needs 9 

such as NEAMAP.  However, it seems that this past 10 

year -- and I would anticipate for the upcoming 11 

years, there has been an auction -- auctioning of 12 

quota off to recreational fishermen.  Fine enough.   13 

   However, I don't understand how it's 14 

happening.  I'm concerned about the way in which 15 

that particular research set-aside that is auctioned 16 

off to recreational fishermen is being monitored; 17 

that is, are they catching what they're buying.  18 

They're not being sampled.  It's all self reporting. 19 

 So, it seems to me that it would be very useful to 20 

certainly ASMFC and to the individual states that 21 

have to issue letters of authorization for these 22 

operations if some additional information could be 23 

obtained. 24 
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   So, this is my thought regarding how 1 

we might proceed. 2 

   So, I would move that the Council -- 3 

no, not Council -- I would move that the Board -- 4 

I'm making this on behalf of ASMFC obviously -- that 5 

the Board RSA procedure and accountability measures 6 

be reviewed to determine how the National Marine 7 

Fisheries Service monitors RSA recreational fishery 8 

catches and landings for party charter boats -- 9 

party and charter boats that currently self reports 10 

catches.  And this review will include the extent of 11 

compliance of RSA recipients with their purchased 12 

quotas. 13 

   GIL EWING:  Second. 14 

   CHAIRMAN JACK TRAVELSTEAD:  We have a 15 

motion seconded by Gil Ewing.  Do we need a like 16 

motion on this from the Council?  Was that your 17 

intent, Peter?  You had your hand up? 18 

   PETER HIMCHAK:  My intent was two-19 

fold.  Yes, if a motion is needed by the Council, I 20 

make the motion. 21 

   But I also wanted to offer a friendly 22 

amendment to David's motion to include commercial 23 

landings as well because even the fishermen that 24 
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participate in it do not -- and the dealers, there 1 

is not a clear accountability of ground fishing 2 

under the RSA.  I'm just doing my regular commercial 3 

landings.  So, I would ask David if he would 4 

consider that in his motion? 5 

   DAVID PIERCE:  I have no problem 6 

including the commercial fishery as well, if indeed 7 

there is a problem relative to how those landings 8 

are being accounted for.  My understanding was that 9 

the service has done a fairly good with regard to 10 

that.  Sure.  That's fine.  I would not object to 11 

that being included as a friendly.  Do you have any 12 

suggested way in which that could be inserted into 13 

the motion? 14 

   PETER HIMCHAK:  Yeah.  I would just 15 

add and commercial landings under -- after self-16 

reported catches and commercial landings. 17 

   DAVID PIERCE:  That's fine. 18 

   CHAIRMAN JACK TRAVELSTEAD:  And I'm 19 

going to accept your offer to make a motion on 20 

behalf of the Council, Peter.  Is there a second to 21 

that. 22 

   EUGENE KRAY:  Second. 23 

   CHAIRMAN JACK TRAVELSTEAD:  Seconded 24 
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by Gene Kray. 1 

   Vince, you have some comments? 2 

   VINCE O'SHEA:  Thanks, Mr. Chairman. 3 

 Although I'll defer to the Chairman of the Council 4 

who had his hand out for recognition.  If I go right 5 

after the Chairman. 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  7 

Jack, just to the motion.  I don't know if you 8 

wanted to say Board RSA or just RSA, period, since 9 

we are both considering it as a Council and 10 

Commission. 11 

   CHAIRMAN JACK TRAVELSTEAD:  Yeah.  I 12 

think we can take out the word Board in the first 13 

line.  Comments on the motion?  Now back to you, 14 

Vince. 15 

   VINCE O'SHEA:  Thanks, Mr. Chairman. 16 

 I guess I'm trying to think through this out loud 17 

and on the fly here pretty quickly, but a couple of 18 

things strike me as, first of all, while the RSA 19 

quota comes off the top of both Commission -- you 20 

know, users, if you will, as well as the Council, 21 

the RSA Program is a Council program.  So, it looks 22 

like the intent of this motion is to have somebody 23 

look at how the RSA Program, which belongs to the 24 



  
 

 

 
 
 

 173

Mid-Atlantic Council, is being carried out and the 1 

conduct of both the National Marine Fisheries 2 

Service as well as -- to monitor the quota -- as 3 

well as I assume the states that are granting 4 

exempted fishing permits and also incurring a 5 

responsibility to monitor the quota.  6 

   So, it's sort of a two-part thing is, 7 

who are we talking to in this motion?  That's not 8 

clear to me.  And the second is, who's going to do 9 

this review?  That's not clear to me either, Mr. 10 

Chairman.  So, I'm wondering if really this is a 11 

more fundamental issue of trying to communicate the 12 

Board concerns about how the administration of the 13 

RSA quota is going and try to get all the players 14 

together at the table to talk and review this.  But 15 

I'm a bit confused by what we're trying to do here, 16 

Mr. Chairman. 17 

   CHAIRMAN JACK TRAVELSTEAD:  David, 18 

you're the maker of the motion, can you address 19 

those concerns? 20 

   DAVID PIERCE:  Yeah.  Who would do 21 

this particular review?  I would assume that it 22 

would involve a number of individuals.  Certainly 23 

the National Marine Fisheries Service perhaps as 24 
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part of their participation with the Monitoring 1 

Committee.  It seems to me that it relates to 2 

Monitoring Committee review of what's happening 3 

relative to this particular RSA.  After all, it is a 4 

portion of the overall quota.   5 

   Vince, I believe you represent ASMFC 6 

in discussions of RSA proposals.  Certainly ASMFC is 7 

involved; if not directly, then indirectly. 8 

   As I indicated, states have to 9 

consider letters of authorization.  If my state is 10 

going to be issuing LOA's to these particular 11 

operations outside of our regular fishing season, 12 

then I would like to know.  How is it working?  How 13 

is it being monitored? 14 

   If, for example, we end up with scup 15 

doing away with the -- or significantly restricting 16 

the bonus season, wouldn't it be interesting to see 17 

if in Massachusetts we shut down that party boat 18 

fleet and then alongside the fleet come boats from 19 

other areas to anchor at the dock and then they go 20 

out to fish and nobody else can because they've got 21 

an RSA that they purchased.   22 

   Again, further understanding, further 23 

competence in the ability of our knowing that once 24 
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this is purchased is adhered to would go a long way 1 

towards I'm sure helping me and maybe other states 2 

wrestle with this issue of LOA's and dealing with 3 

our own industries that might be shut down 4 

completely, whereas an RSA approved vessel would 5 

come in and have a party boat operation.   6 

   So, it's for the greater good, for 7 

better understanding.  That's really what my 8 

motivation is, better understanding.  Because right 9 

now, I think anything could be happening.  I don't 10 

know whether the RSA vessels, the recreational party 11 

and charter boat vessels are taking what they're 12 

supposed to take, whether they're taking more.  13 

They're not being sampled.  It's all self reporting. 14 

 It's rather strange.   15 

   So, what's happening?  That's the 16 

specific request through this motion. 17 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 18 

you.  I've got a number of hands in the audience and 19 

I will get to you, but there's a number of people 20 

around the table first.  Tom. 21 

   TOM FOTE:  I have even a broader 22 

question about the RSA.  When we first started doing 23 

research set-asides, it was basically to look at 24 
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another avenue to basically get research money that 1 

wasn't being funded any place else.  It was so we 2 

could do gear studies by commercial fishermen to 3 

basically get more selected gear so there wouldn't 4 

be lower bycatch.  It was looked at how we do 5 

recreational.  And it was basically to look at ways 6 

that you couldn't fund it through the natural 7 

channels and help the universities and the 8 

commercial fishermen to jointly do projects. 9 

   Well, that system has been so 10 

corrupted.  I mean, we're paying for NEAMAP.  That's 11 

not what the research set-aside was done for.  We're 12 

closing seasons now early on the recreational and 13 

commercial side taking their quota away to do 14 

research that the National Marine Fisheries Service 15 

is responsible for doing; stock assessment work.  16 

And because they haven't found money in their budget 17 

because somebody has diverted it to some place else, 18 

they're now taxing the recreational and commercial 19 

fishing community to pay for that research.  That's 20 

not what the program was designed to do.  I don't 21 

support it.   22 

   And I'd be pretty much in a position 23 

that I will not vote for another research set-aside 24 
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as long as it's basically is not straightened out, 1 

to basically correct that problem, because that's an 2 

overseeing problem that I see.  And I've basically 3 

written -- talked to my governor and the new 4 

incoming governor about the same thing and basically 5 

trying to direct our Council members and also our 6 

commissioners, the rest of them, not to vote for -- 7 

we had a lot of internal discussions in New Jersey 8 

whether we will support any research set-aside. 9 

   These three percent makes a big 10 

difference in fishing days, days at sea, for both 11 

commercial and recreational sector.  And if we're 12 

going to take this money out of their pockets to do 13 

-- that should be research that they requested, that 14 

they could not find the money to do, and not to 15 

basically support the projects that the National 16 

Marine Fisheries Service and the Atlantic states 17 

should be paying for, which is NEAMAP.   18 

   Until that is straightened out, I 19 

can't vote for it.  So, if you want to go into a 20 

discussion, that should be part of the discussion 21 

also, David, and I didn't want to make it because I 22 

don't make friendly amendments.  I'm not going to at 23 

this late time do a substitute.  But -- you know, I 24 
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wanted you to know my strong feelings on this, 1 

because I've said it at meetings before as you've 2 

heard me. 3 

   CHAIRMAN JACK TRAVELSTEAD:  Dave 4 

Simpson. 5 

   DAVID SIMPSON:  Thank you.  First, 6 

I'd just like to say it is an important issue for 7 

the states and the Commission because -- you know, 8 

we're talking about state quotas, and in many cases 9 

scup for the summertime commercial quota or 10 

recreational quota.  So, it is important to us.  I 11 

think we need to weigh in on it even though it is a 12 

federal program. 13 

   As far as who needs to review it, the 14 

short list would be the folks from MRIP.   15 

   And on the recreational side to 16 

address how they deal with -- in their sampling 17 

design -- how they deal with identification of which 18 

are the RSA trips and the party and charter boats.  19 

So far, it's just party and charter boats that are 20 

doing this, but there's no reason why a tackle shop 21 

couldn't buy quota and then how do we deal with 22 

that.  So, that's the next step. 23 

   And then on the commercial side, how 24 
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do the commercial statistics folks -- either through 1 

the VTR's or the dealer reports -- you know, do they 2 

use a code to keep track of RSA and back it out.  I 3 

know we're always spending time trying to do that.  4 

If they have a process, I'd like to hear more about 5 

it. 6 

   And as we were discussing in the 7 

corner, in some cases there's even accounting 8 

through Boatracs and whatnot of -- you know, what 9 

kind of trip you're on.  But it's definitely a big 10 

issue and it's getting bigger, but I think we need 11 

to start there for the accounting in those two 12 

groups that are responsible for the estimation.   13 

   We've struggled with it in 14 

Connecticut; and sort of in a simple reaction, we 15 

simply prohibit our RSA fishing in Connecticut 16 

waters.  But that cuts both ways too.  There are 17 

people who want to do it for legitimate reasons.  I 18 

thank Dave for bringing it up. 19 

   CHAIRMAN JACK TRAVELSTEAD:  Pete. 20 

   PETER HIMCHAK:  Thank you, Mr. 21 

Chairman.  The reason I asked for a friendly 22 

amendment is that we -- I mean, we know New Jersey. 23 

 We have encountered a number of record keeping 24 
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problems with dealers who could care less about the 1 

Research Set-Aside Program.  They do not 2 

specifically code it.  New Jersey gets about 320,000 3 

pounds of black sea bass in a year for a commercial 4 

fishery.  The research set-aside is about 70,000 5 

pounds.  And I think a lot of our guys get -- they 6 

bid on a lot of that fish. 7 

   So -- you know, we may be closing 8 

seasons prematurely because they're bringing in fish 9 

and it shouldn't be carrying us to quota and we try 10 

and tell them that.  And it's basically vigilance on 11 

the fishermen and the dealers to ensure that every 12 

RSA trip is not counted towards our quota.   13 

   And we've seen a number of instances 14 

where -- oh, I didn't know.  And then if the auction 15 

becomes more prevalent, just on the commercial side, 16 

we're going to have new boats and they come to us 17 

and ask, well, how do I guarantee that this is not 18 

counted as our state quota.  So, it is confusing and 19 

it needs to be -- it needs some attention.  It 20 

really does. 21 

   CHAIRMAN JACK TRAVELSTEAD:  Pres. 22 

   PRESTON PATE:  Thank you, Jack.  I 23 

have the dubious honor of being the newly appointed 24 
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Chair of the RSA Committee, so I guess some of this 1 

discussion falls within the purview of that group.  2 

And the question before the Council is whether or 3 

not this review should take place within the 4 

committee or before the full Council. 5 

   Clay and Kathy and I had a really 6 

productive -- and Peter -- I'll put the caveat of 7 

dubious honor on him also as being the Vice Chair, 8 

newly appointed Vice Chair -- we had a conference 9 

call recently with the staff of the Northeast 10 

Regional Office about the RSA Program just trying to 11 

get us up to speed on the responsibilities of the 12 

various entities involved and they were very helpful 13 

and very informative in that discussion and advised 14 

us that there is a programmatic review of the RSA 15 

Program that will be released soon.  It's not 16 

specific to the Council.  It includes all of those 17 

with the other councils.   18 

   I don't expect that it will go into 19 

the level of detail that the members have expressed 20 

is necessary today.  But they certainly raised some 21 

questions that I've had in my mind and that we 22 

brought up with the group during our conversation 23 

last week.  I would think that the staff would be 24 
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open to the idea of coming before the Council or the 1 

Committee; and if not being able to answer the 2 

questions at that point, at least receive some 3 

feeling for what some of the major concerns of this 4 

group are and going forward with that program. 5 

   So, as Chair of the committee, we'd 6 

certainly be willing to facilitate that in any way 7 

that the Council deems appropriate. 8 

   CHAIRMAN JACK TRAVELSTEAD:  Rick, on 9 

that point? 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  11 

Well, to that point, I promised Pres and Peter that 12 

the RSA Committee work would exciting and I think 13 

they've had a glimpse here of that and indeed 14 

challenging as well.  Therein lie the opportunities 15 

to really work to address some of the perceptions 16 

about the efficacy of the program and I think some 17 

of the challenges it faces. 18 

   But I think the first step could be 19 

taken in response to this perhaps in the committee 20 

jointly with the program staff.  It sounds to me 21 

like what we need is a really in-depth look at some 22 

of these issues that have been raised.  Perhaps that 23 

could be undertaken almost in a workshop type 24 
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environment where we really pull in all of the 1 

details.   2 

   As you point out, there is an ongoing 3 

programmatic review.  That's obviously going to be 4 

highly relevant.  But some of these other details 5 

that have been raised specifically by members, I 6 

think need to come into a forum where they can be 7 

vetted and discussed.  And so, I think the idea of 8 

initiating -- putting something together with the 9 

committee and initiating it there is probably a good 10 

first step in response to this.  But, I think we 11 

should poll the Council and try to poll the 12 

constituents as well and really get a detailed list 13 

of what the concerns are that we want to vet through 14 

that process. 15 

   CHAIRMAN JACK TRAVELSTEAD:  Captain, 16 

why don't you come on up.  You've had your hand up. 17 

 And then Greg, we'll hear from you. 18 

   PAUL FOSSBERG:  Paul Fossberg, Viking 19 

Fishing Fleet, Montauk.  I do not know how this 20 

research set-aside works on commercial boats, but I 21 

do know how it works on the party fishing boats.  22 

We've had research set-aside in the scup fishery for 23 

three years now, and to my knowledge I'm the only 24 
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boat that has it. 1 

   I'll give you an example of what we 2 

go through every day.  The first thing we do is make 3 

a call to the feds.  We get a confirmation number 4 

that we made a phone call.  Then we fax our head 5 

count and a bunch of forms.  We take our VCR, we fax 6 

a copy of that, the passenger number on that, the 7 

permit number on that and the captain's name for 8 

that trip.  This is every morning. 9 

   We go fishing.  We take our head 10 

count and we monitor our head count on another form. 11 

 We give the weight of each individual person.  We 12 

give the first name and second name of every 13 

individual person on the boat.  We weigh out every 14 

fish that they caught.  We weigh them in buckets.  15 

We have a scale right on the boat.  And if it's 16 

rough weather, we weigh them on the dock when we hit 17 

the dock. 18 

   When we get back to the dock at the 19 

end of the trip, we fax in a report.  We get a 20 

confirmation number.  We fax to the state and we 21 

call the feds.  We have undercover people that have 22 

been riding on the boat a number of trips.  We know 23 

this.  Even though they try to stay (inaudible), 24 
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they stand out like a sore thumb, so we know they're 1 

there.  I can tell you why, but I won't. 2 

   We have the DEC officers on the dock 3 

on a number of occasions.  We never know when 4 

they're going to show up, but they're there at times 5 

and they make a count and check on us. 6 

   We're the first party boat to ever do 7 

this.  And we know that if they could find anything 8 

wrong they would have stopped us, but they couldn't. 9 

 I don't know how the commercial boats work, but 10 

that's how they do it with us on the party fishing 11 

boat.  And that's an awful lot of safety count. 12 

   And it's been three years now and 13 

there's no cheating going on.  We would have been 14 

stopped if there was.  Thank you. 15 

   CHAIRMAN JACK TRAVELSTEAD:  Peter, 16 

did you have a question? 17 

   PETER HIMCHAK:  Yes, I had a question 18 

for the captain.  Is there any chance that the catch 19 

data gets into like the for-hire survey?  In other 20 

words, for the MRFSS estimates would have -- would 21 

utilize that information in coming up with total 22 

catch statistics?  I think that's our concern. 23 

   PAUL FOSSBERG:  I can't answer you.  24 
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I don't know what MRFSS is doing.  God knows.  But 1 

there is very good information on three years on 2 

what has been going into the State of New York and 3 

what has been going to the feds.  Now, I don't know 4 

where that information is going.  But from these 5 

trips -- I mean, I think we're averaging 40-odd 6 

passengers a day on these trips when we get out 7 

between the weather -- the weather windows -- 8 

there's an awful lot of good information on weight, 9 

how many pounds each person caught, the average and 10 

so forth.  And it's very carefully monitored.  I 11 

don't know where that information is going, but it's 12 

good information. 13 

   PETER HIMCHAK:  No doubt, what you're 14 

providing is excellent information.  But I think 15 

that what we're trying to assure is that those 16 

landings and that poundage comes under the ledger of 17 

the three percent and does not get blown up into the 18 

catch statistics for the MRFSS for the entire year. 19 

 Because you may have separate trip limits or 20 

different possession limits.  I'm not sure. 21 

   PAUL FOSSBERG:  Well, we have the 22 

numbers.  When we leave the dock, we're fishing for 23 

research set-aside, that's it.  Every fish on that 24 
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boat is research set-aside.  And we can't go over 1 

that number.  And we have a certain amount of 2 

poundage that we buy every year.  Sometimes we have 3 

some left over.  Sometimes we run out.  So far, 4 

we've been pretty close to -- this year I've got a 5 

lot of scup for sale.  We had a lot of bad weather. 6 

 I don't know what they're doing, where it comes out 7 

of.  That's not my department.  We just run the 8 

boat. 9 

   CHAIRMAN JACK TRAVELSTEAD:  Toni. 10 

   PAUL FOSSBERG:  Anybody else have any 11 

questions? 12 

   TONI KERNS:  Pete, where it can come 13 

double counted is if that individual is called and 14 

those individuals do not know to not account for 15 

that RSA when they're describing their fishing 16 

experience through that two-month period, then it's 17 

possible for that to get into the sampling frame. 18 

   The individuals that go out on those 19 

RSA trips need to be told that this is an RSA trip 20 

and if someone approaches you or if you get a phone 21 

call about this trip, you say you are on an RSA trip 22 

and then you're not supposed -- then those questions 23 

don't go any further. 24 
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   But if the individual that was 1 

fishing on the boat doesn't say that, then there is 2 

a possibility for their to be double counting. 3 

   CHAIRMAN JACK TRAVELSTEAD:  Gil, you 4 

had a question? 5 

   GIL EWING:  Thank you.  That's the 6 

question that I was -- the statement that I was 7 

going to make.  When these people -- you already got 8 

cut today -- and with scup -- and when you get 9 

double counted, that's one of the things that hurts. 10 

 And we just have to be very careful of that. 11 

   PAUL FOSSBERG:  I agree with you.  12 

That's your department. 13 

   GIL EWING:  See, that's one of the 14 

things that I think my colleague Mr. Pierce brought 15 

up and that's the reason he brought it up.  It's 16 

because of the way the thing is being accounted for. 17 

 And you made mention of the fact that you have had 18 

some overages, left over, where you bought X-number 19 

and it didn't get -- what happened to that? 20 

   PAUL FOSSBERG:  We lose it. 21 

   GIL EWING:  Now, it's not supposed 22 

to.  I was strongly advised by a member of our 23 

Council, Dr. Eleanor Bocheneck, who told me in very 24 



  
 

 

 
 
 

 189

strong terms that this quota that is not used by the 1 

RSA is to go back into the fishery for the next 2 

year. 3 

   We had a flounder fisherman this 4 

year, I ask Ms. Kurkul, did we get credit for that? 5 

 He didn't use his quota.  Did that go into next 6 

year's quota for recreational fishermen? 7 

   PATRICIA KURKUL:  It doesn't directly 8 

go back into next year's quota.  I mean, it's not an 9 

additive to next year's quota.  But it's tallied as 10 

part of the total landings, so that when you set the 11 

next year's quota, it's not counted. 12 

   GIL EWING:  Well, it shouldn't have 13 

been counted as landings because it wasn't caught.  14 

So, it should have gone into next year to be caught, 15 

which is what we were told in no uncertain terms 16 

that that's what happened to that quota and I don't 17 

see that happening.  And I think that's another 18 

avenue that we're talking about where accountability 19 

to this RSA needs to be looked at.  And I thank you 20 

all for your time. 21 

   CHAIRMAN JACK TRAVELSTEAD:  Tom and 22 

then Jim Gilmore. 23 

   TOM FOTE:  Before you leave, you said 24 
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it's our responsibility, but it's also your 1 

responsibility to inform the people that are out 2 

fishing with you that if they get this phone call -- 3 

it's for you to tell them because we don't know who 4 

is on your boat.  We can't do that.  So, it's a 5 

cooperative between both of us for you to inform 6 

your customers that that's it.  Because we can't do 7 

that.  We're not on the boat.  And those undercover 8 

agents on the boat are not going to be able to tell 9 

them either, because they're supposed to be 10 

undercover.  So, that's really where you come into 11 

play there to say, if you get phone called, if you 12 

get asked, so that's why it is part of your job too. 13 

   PAUL FOSSBERG:  I didn't understand 14 

the question.  The situation is we get everybody's 15 

first and last name.  And we're very careful with 16 

weighing the fish and so forth.  And the question 17 

that he asked was if you don't use it up.  The way I 18 

understand it, where does it go.  We can't keep it 19 

as individual users.  We lose it. 20 

   TOM FOTE:  But all I'm saying is 21 

there should be a cooperative effort between the 22 

captains that are involved and everybody to inform  23 

-- when you g et his first and last name, you should 24 
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inform them, have a little sheet saying if you get a 1 

phone call -- which probably your 49 people are not 2 

going to get a phone call -- but surprising things 3 

happen that they should say they can't answer that 4 

question because they were on an RSA trip. 5 

   PAUL FOSSBERG:  Tom, we inform 6 

everyone.  We advertise it and we inform everyone 7 

about -- and to go through all this stuff and their 8 

names and weighing their fish and everything else, 9 

believe me, they know we're out on -- we never do it 10 

on a normal trip.  So, they know when we're on this. 11 

   CHAIRMAN JACK TRAVELSTEAD:  We're 12 

running out of time, folks.  Jim Gilmore has had his 13 

hand up for a long time.  And then. 14 

   JAMES GILMORE:  Just quickly, this 15 

past year, New York had a significant increase in 16 

RSA for the recreational boats.  In fact, I think we 17 

went from -- I think Paul had three -- there were 18 

three boats previous to this -- we were over close 19 

to 30 boats this year because of a lot of the 20 

recreational party boats got fluke. 21 

   What we had -- and we were concerned 22 

about that too, Peter, about the double counting.  23 

And in fact, initially we said you aren't going to 24 
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be able to go out fishing during the open season.  1 

But we worked with Mr. Van Voorhees and they 2 

actually changed some of the intercept questions 3 

they did through MRFSS to make sure that the double 4 

counting didn't happen.  We were pretty comfortable 5 

with it.  So, at least that part of it I don't feel 6 

is bad.  Although there are some other issues with 7 

the research set-aside I think maybe we should look 8 

into.  But that was added in this year, so I think 9 

that maybe took care of that particular issue. 10 

   PAUL FOSSBERG:  As I said, I'm the 11 

only boat in the scup fishery that had research set-12 

aside for the last three years.  Now, Captree did it 13 

with the summer flounder this year and I do not know 14 

what there system is working, how it works or what. 15 

 If they're going through this or not, I don't know. 16 

 But this is what we go through every morning and 17 

every afternoon. 18 

   Our only problem is the fed side.  19 

Most of the time the phone doesn't work and then 20 

they call us up a couple of days later to tell us to 21 

e-mail it to them, the information. 22 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 23 

you.  Rick. 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  1 

Jack, I was just going to suggest that we go ahead 2 

and move this forward and refer it to the -- I think 3 

we can initiate it through the committee process.  4 

But it seems to me that there is a need to go ahead 5 

and dig into some of these issues and I was going to 6 

suggest that we go ahead and move it forward. 7 

   CHAIRMAN JACK TRAVELSTEAD:  Move 8 

forward with the motion? 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  10 

Yeah. 11 

   CHAIRMAN JACK TRAVELSTEAD:  I've got 12 

three other people on the list, plus Greg DiDomenico 13 

in the audience.  But I think we can -- let's move 14 

quickly.  Pres, you were next. 15 

   PRESTON PATE:  Well, I'm fine.  I was 16 

just going to ask or recommend that we withdraw the 17 

motion and move forward with the idea of creating 18 

this workshop.  But either way.  The issue is just 19 

the recreational component of the RSA Program.  We 20 

pass the motion with the understanding that anything 21 

that we put together would be more comprehensive 22 

than just the scope of this one request. 23 

   CHAIRMAN JACK TRAVELSTEAD:  Dave Van 24 
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Voorhees.  You had a comment?  1 

   DAVID VAN VOORHEES:  Yeah.  I just 2 

wanted to clarify some of the discussion that was 3 

brought up just as I had my hand raised.  My staff 4 

had actually worked out procedures for making sure 5 

that we didn't include these trips in the estimates 6 

for the recreational effort and catch.  So, that's 7 

just -- I just wanted to make sure that everybody 8 

understood that. 9 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 10 

you.  Vince. 11 

   VINCE O'SHEA:  Thanks, Mr. Chairman. 12 

 So, that if this motion passes, it's with the 13 

understanding that it would be referred to the RSA 14 

Committee for action?  Is that what both the 15 

chairman is saying? 16 

   CHAIRMAN JACK TRAVELSTEAD:  That's 17 

what I'm hearing.  Yes.  Yes. 18 

   VINCE O'SHEA:  Thank you. 19 

   CHAIRMAN JACK TRAVELSTEAD:  Greg, 20 

something new. 21 

   GREG DIDOMENICO:  Something borrowed, 22 

something blue.  Even Paul is weighing his 23 

customers, which is -- don't weigh me Paul, I'd 24 
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appreciate your keeping that to yourself. 1 

   Just quickly.  I don't necessarily 2 

think that the motion is necessary.  The 3 

programmatic review, which I've been at every one 4 

which have been at least two times over two and 5 

three-day periods are very extensive.  I think 6 

there's a summary report already completed.  I think 7 

the summary report will absolutely address these 8 

issues.  9 

   Over the last couple of years, as we 10 

funded NEAMAP and the inherent problems in research 11 

set-aside have kind of become even more difficult, 12 

we've talked about lots of things. 13 

   Certainly with New York, certainly 14 

making sure that some of the loopholes for reporting 15 

are kind of -- are dealt with.  There were several 16 

things in the daily reporting quite frankly that 17 

certainly could have been used as a loophole to get 18 

around accurate reporting.  But quite frankly, we're 19 

thinking about VMS requirements.  We're thinking 20 

about flow plans.  We're thinking about recording 21 

from the vessel to before the boat hits the dock and 22 

recording exactly how much fish are already caught.  23 

   We're talking about a lot of things I 24 
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think that will address the possible loopholes in 1 

the Research Set-Aside Program, including a whole 2 

host of things.  As a matter of fact, just recently 3 

one of the things that the service has done, Dave, 4 

is they're going to allow only 50 vessels per 5 

project next year, which will greatly cut down the 6 

number of boats.  We're not in support of that, but 7 

certainly that's one part of getting to the strict 8 

monitoring of this program. 9 

   GIL EWING:  (Inaudible comments away 10 

from the microphone.)  11 

   GREG DIDOMENICO:  Per project.  To 12 

fund each project, Gil.  Instead of 130 boats, it 13 

will be a hundred boats.  Quite frankly, it's 14 

probably going to be 50 boats who are probably 15 

duplicative, so it's probably going to be less than 16 

a hundred boats.  So, that's just one of the parts 17 

that we think along with a whole bunch of other 18 

measures that might address this problem.  Thank 19 

you. 20 

   UNIDENTIFIED SPEAKER.  Call the 21 

question, Mr. Chairman. 22 

   CHAIRMAN JACK TRAVELSTEAD:  The 23 

question is being called, Mr. Chairman. 24 



  
 

 

 
 
 

 197

   COUNCIL CHAIRMAN RICHARD ROBINS:  Is 1 

Council ready for the question?     2 

 (Motion as voted.) 3 

 {Move that RSA procedure and accountability 4 

 measures be reviewed to determine how the NMFS 5 

 monitors RSA recreational fishery catches and 6 

 landings for party/charter boats that currently 7 

 self-report catches and commercial landings.  This 8 

 review will include the extent of compliance of RSA 9 

 recipients with their purchased quotas.} 10 

   COUNCIL CHAIR RICK ROBINS:  All those 11 

in favor, please raise your hand.   12 

 (Response.) 13 

   COUNCIL CHAIR RICK ROBINS:  Thirteen. 14 

 Opposed, like sign.   15 

 (No response.) 16 

   COUNCIL CHAIR RICK ROBINS:  17 

Abstentions, like sign.   18 

 (Response.) 19 

   COUNCIL CHAIR RICK ROBINS:  Two 20 

abstentions.  Thank you.  The motion carries. 21 

   A.C. 22 

   A.C. CARPENTER:  Thank you, Mr. 23 

Chairman.  For the Board, is there a need for a 24 
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caucus? 1 

 (No response.) 2 

   A.C. CARPENTER:  Is there any 3 

opposition to the motion?   4 

 (No response.) 5 

   A.C. CARPENTER:  Is there any 6 

opposition?   7 

 (No response.) 8 

   A.C. CARPENTER:  Seeing none, the 9 

motion carries. 10 

   CHAIRMAN JACK TRAVELSTEAD:  I think 11 

that concludes the work for today. 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I'm 13 

going to turn to Lee Anderson. 14 

   But first, once a year we ask Jack 15 

Travelstead to chair this meeting and it's always a 16 

very challenging meeting and he always does it with 17 

grace and skill, and I just want to commend and 18 

acknowledge Jack's service to us today and thank him 19 

for that.  Vince. 20 

   VINCE O'SHEA:  Thanks, Mr. Chairman. 21 

 I agree with your comments about Mr. Travelstead. 22 

   The other thing, I didn't want to 23 

break the flow of the meeting, but earlier on, Joel 24 
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MacDonald described to the Council the procedure for 1 

dealing with a motion to amend or rescind a previous 2 

action.  And since this is a joint Board/Council 3 

meeting, I just wanted to point out for our Board 4 

members a gentle reminder that we follow a slightly 5 

different process at the Commission and for the 6 

reason that the Commission made an adjustment to our 7 

regulations, an amendment to our regulations, to 8 

require two-thirds vote for any final act -- to 9 

revisit or amend any final action on a Commission 10 

action.   11 

   So, just in case -- I'm making this 12 

announcement in case people come back to the next 13 

Commission meeting and say there's a different 14 

understanding.  We really operate on a different set 15 

of rules because the Commission made a specific 16 

amendment to our regulations.  Thank you. 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  18 

Vince, thanks for that clarification.   19 

   I believe Dr. Anderson has another 20 

public service announcement. 21 

   LEE ANDERSON:  I just want to ensure 22 

if you don't have directions, I have them.  Please, 23 

those that have cars and are willing to drive, raise 24 
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your hands again.  Because some people are saying 1 

that they don't know where to go with -- find one or 2 

two people.  If you're a clever fellow, you can find 3 

a ride. 4 

   My wife is actually expecting us at 5 

6:30 and not 7:00, so you don't have to wait.  You 6 

can leave right now and head up there.  Remember to 7 

walk around the museum if you're going to see 8 

things.  Go up to my study.  Go out on the porch and 9 

the deck.  And we're looking forward to seeing you. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  11 

Thank you all.  And with that, we're adjourned and 12 

we will reconvene at eight o'clock tomorrow morning 13 

with the ASMFC leadership.  Thank you all. 14 

   15 

WHEREUPON: 16 

   17 

      THE MEETING WAS SUSPENDED AT 6:05 P.M. 18 
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[8:05 a.m.] 1 

 _______________________________ 2 

 INTRODUCTIONS AND ANNOUNCEMENTS 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I'd 4 

like to start by thanking Lee Anderson and more 5 

importantly Sheila Anderson for their wonderful 6 

hospitality last night.  It was really a fantastic 7 

event.  We think everybody really enjoyed it.  We 8 

got to -- 9 

 (Applause.) 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I 11 

think we got the tour -- the fisheries one on the 12 

east coast with the largest collection of fish gigs 13 

in North America, so it was really rather 14 

remarkable.  We enjoyed the hospitality, very kind 15 

of you to have us in your home like that for us.  16 

With that Lee has a public service announcement. 17 

   LEE ANDERSON:  This in continuation -18 

- I say this, I will make the announcement of the 19 

winners of the award -- Pat Augustine as far as I 20 

can tell is the guy with some help from Mr. Miller I 21 

believe, who figured out the tip-ups.  I gave him a 22 

prize, which was -- he can show it to you later, 23 

which was a collection of cod liver oil bottles, 24 
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there's 3 of them and they are a set of the Eli 1 

Lilly ones -- and you better be careful now, because 2 

by any definition 3 or more is a collection, you now 3 

have a collection. 4 

   Pres Pate won the award for figuring 5 

out what the fish bender is and as far as I know he 6 

was the only guy who figured it out from looking at 7 

it not already knowing it.  And so congratulations -8 

- he got a fish -- a tip-up as his prize, you can 9 

see it in front of him there.  And just remember 10 

contributions in cash and kind are always welcome at 11 

the Anderson fishery.  Thank you. 12 

   PAT AUGUSTINE:  The only problem 13 

though, is cod liver oil (inaudible) and at my age 14 

one never knows.  Thank you. 15 

   COUNCIL CHAIRMAN RICK ROBINS:  16 

Special recognition to A.C. Carpenter there. 17 

   All right.  Today we're going to be 18 

working on our ACL/AM Omnibus action.  As you all 19 

know, we had a one-day meeting on July 14th; and at 20 

that meeting, we serially convened all the 21 

committees and went through the proposed ACL 22 

structures in some detail.  23 

   Today we're doing the mirror image of 24 
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that on the AM's and so we've gone to the FMAT in 1 

the interim and asked them to structure some options 2 

that would complement the ACL structures that we 3 

have proposed at least as draft recommendations for 4 

ACL's.   5 

   Today we'll see those recommendations 6 

and Jessica will be running us through some 7 

introductory materials and then the first committee 8 

that will tackle this will be the Surfclam 9 

Committee. 10 

   So, with that, I'll turn it over to 11 

Jessica. 12 

 _______________________ 13 

 ACCOUNTABILITY MEASURES 14 

   JESSICA COAKLEY:  Good morning 15 

everyone.  This is going to be a complicated topic 16 

for early morning discussions, but I think we'll get 17 

through it. 18 

   The first thing I'd like to start 19 

talking about is the time line.  I also want to 20 

point out the materials we're going to be using for 21 

all these sessions are behind Briefing Book Tab 5. 22 

   For each species there are three 23 

pieces.  One is a flowchart that highlights 24 
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basically the catch framework as identified by the 1 

Council at the July workshop. 2 

   The second item for each species is a 3 

table of terms which the FMAT thought would be 4 

helpful to help both in the document and Council 5 

discussions.  Everyone sort of line up what new 6 

terms are, how they relate to the previous terms, 7 

and then a series of accountability measure options 8 

that are described in more detail. 9 

   The accountability measure options 10 

are slimmed down versions of what will likely appear 11 

in the amendment; but we figured for ease of getting 12 

through the material we'd go through it that way. 13 

   So, for time line, we're here today 14 

to discuss accountability measures.  This is really 15 

the first time that we're sitting down to get into a 16 

lot of detail.  You just touched on those briefly in 17 

the July meeting.  But it's something that the FMAT 18 

is looking for -- committee input on what your 19 

preferences are going to be for AM's so we can focus 20 

in on those specific options and get more detail 21 

into place. 22 

   At the February Council meeting we'd 23 

be looking to have discussions on two additional 24 
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items that need to go into the document.  One would 1 

be the acceptable biological catch framework options 2 

that would go in there.  That's something that the 3 

SSC is currently working on.  It's in development 4 

with the SSC and their Scientific Uncertainty 5 

Subcommittee.  But at that point, I know you've seen 6 

a series of draft versions of that.  We hope to have 7 

a final version so we can integrate it into the 8 

document. 9 

   We'll also be discussion risk policy 10 

options in February so that we can get those types 11 

of options included in the document as well. 12 

   We're looking towards April to have 13 

the public hearing draft prepared so the Council can 14 

look to approve that to take it out for public 15 

hearing; have hearings in May, get those comments 16 

summarized, get those back to the Council in June.  17 

the Council can then recommend any changes based on 18 

the input and the comments they receive and we'd be 19 

looking at August 2010 for submission for 20 

secretarial approval. 21 

   That would leave five months to get 22 

the final rule in place for January 1, 2011.  The 23 

service has already indicated that five months is a 24 
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really tight time line.  For most actions they need 1 

on the order of about seven months to get from 2 

proposed to final rule.  That would be about five 3 

months to get it to final rule. 4 

   I can't see us on the document 5 

preparation end moving any faster to squeeze an 6 

additional two months out of there.  I think just 7 

getting through the public hearing draft out for 8 

public hearings, getting all that back to the 9 

Council and getting a document that's approvable by 10 

August is going to be a lot of work. 11 

   So, a couple of questions, and I 12 

think these are discussions we need to have with the 13 

service as well. 14 

   What if we don't have those measures 15 

in place for January 1, 2011?  And what specifically 16 

is this going to mean for the 2010 specification 17 

setting cycle?  Some of our stocks, we start the 18 

spec setting in that April to May time period for 19 

squid, mackerel, butterfish.  And at that point, 20 

we'll be honing in on what that public hearing draft 21 

should look like.  So, the Council may have an idea 22 

of the types of things they might like to see in 23 

place.  But we might not have all these mechanisms 24 
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in until a little bit later in the fishing year. 1 

   So, it is something that I don't know 2 

that we necessarily need to get into a big 3 

discussion here, but we certainly have to follow up 4 

on that over the next few months before we get to 5 

that spec setting in April to make sure we have a 6 

plan. 7 

   So, as I highlighted the draft 8 

materials behind Tab 5, this is our first extensive 9 

discussion.  We do need input.  There's a series of 10 

suboptions in there, we'd like to streamline those 11 

if it's possible for the committee to identify what 12 

they'd like to do. 13 

   The FMAT has talked about document 14 

structure and what we need to put into this 15 

document.  And for each of the individual species 16 

for which we need to meet these requirements, we'd 17 

potentially have two ACL/AM options. 18 

   The one option would be a no-action 19 

option which would be to not develop an ACL/AM 20 

Framework and it wouldn't be consistent with the new 21 

MSRA. 22 

   And then we could have another option 23 

that basically would be a bundled option of the 24 
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ACL/ACT Framework in conjunction with those sets of 1 

accountability measures.  One of the difficulty we 2 

have with the way the framework is structured seems 3 

to drive what types of accountability might be 4 

linked up to that.  So, if you modify the framework, 5 

you would probably have different levels of 6 

accountability.  So, it made sense to sort of bundle 7 

these all together into one streamlined option that 8 

would be consistent.   9 

   If there were suboptions that the 10 

Council at the time we go out to public hearing 11 

hasn't really decided on what they want to do, we 12 

could have some suboptions built into there.  But 13 

ideally, as much as we can streamline this and 14 

identify your preferences, I think the easier it 15 

will be to come up with a clear, concise option for 16 

that. 17 

   So, another point I want to raise and 18 

make sure that we're clear on, all of these new 19 

terms that we're talking about acceptable biological 20 

catch, annual catch limit or annual catch target, 21 

all refer to catch; and catch includes both landings 22 

and discards.  So, when you think of use of those 23 

terms, remember there's a discard component to that, 24 
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that we're not just talking about the landings 1 

component. 2 

   And that raises the issue of discard 3 

data and how that's going to fit into this process. 4 

 Currently we get estimates of discards and those 5 

are available through either benchmark stock 6 

assessment or assessment updates when those become 7 

available.  Those are Science Center products that 8 

are produced and for either commercial discard 9 

estimates or recreational discard estimates where we 10 

need to apply length composition to the B2 discards 11 

we get out of the MRFSS are for higher survey 12 

information come out with estimates of weight, 13 

poundage or recreational discards. 14 

   If assessment updates are not 15 

conducted annually, then there's some question as to 16 

the frequency of which we're going to get those 17 

discard estimates.  We know from our landings 18 

accounting systems we do get that information 19 

annually either for the recreational/commercial 20 

fishery, but that discard piece is a work product 21 

and I think there's additional discussion that's 22 

need to sort out how we're going to get that, when 23 

we're going to get that. Is it something -- I know 24 
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there are a lot of demands on the Science Center 1 

right now between the New England region and our 2 

region, in terms of stock assessments.   3 

   There was a working group that was 4 

formed to discuss issues relating to ACL/AM's and 5 

workgroup products coming out of the Science Center. 6 

 And one of the issues that was raised was the 7 

Science Center may not be able to give us annual 8 

assessment updates for all these species.  We may be 9 

getting benchmarks every three years, so what are we 10 

going to do in those interim years with discard 11 

estimates. 12 

   You know, one thing may be every two 13 

years we get a comprehensive set of estimates for 14 

our species, if something like that is possible.  15 

I'm not sure, but I'm just putting that out there to 16 

make sure that this isn't something that gets lost 17 

in the shuffle and lost in the discussions. 18 

   Other things that we need to think 19 

about as we walk through these ACL/AM's, the primary 20 

objective in this overall framework of ABC, ACL's 21 

and ACT's is to prevent overfishing.  The 22 

probability of overfishing should not exceed 50 23 

percent and should be a lower value.  That's as 24 



  
 

 

 
 
 

 13

suggested by the National Standard 1 guidelines.  1 

And that links up to that risk policy and 2 

specification of acceptable biological catch.  3 

However, in the National Standard 1 guidelines it 4 

also says that if the catch exceeds the annual catch 5 

limit more than one in four years, then a system of 6 

ACL's and AM's should be revisited.  So, once these 7 

mechanisms go into place, there's going to be a 8 

process by which we review how these are performing 9 

over time. 10 

   So, we've gone through what these 11 

terms are before, got the overfishing level and 12 

adjustment for scientific uncertainty could be made 13 

to set the acceptable biological catch level.  The 14 

offset between ABC and ACL could be based on 15 

management uncertainty.  And then the annual catch 16 

target, that ACT could be set at some level lower.  17 

It could be considered a soft target in terms of how 18 

accountability is linked up to it.  If ABC is set 19 

equal to ACL, then it may be analytically desirable 20 

to use an annual catch target to address management 21 

uncertainty in this catch framework.  So, going 22 

through that real quick. 23 

   ACL's could be specified annually 24 
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similar to how we could do our multi-year 1 

specifications or something that could also be 2 

linked up to a multi-year process.  So, it would 3 

make sense if we go through and set ABC's for three 4 

years that we would set associated ACL's and ACT's 5 

consistent with that for a multi-year time period. 6 

   So, a couple of sources of management 7 

uncertainty that you might want to consider -- these 8 

were highlighted in the National Standard 1 9 

guidelines.  One is the ability of managers to 10 

constrain catch to a target.  You might look at 11 

things like past fishery performance.  Or there 12 

could be other contributing factors like reporting 13 

lags, misreporting or incorrect reporting, things 14 

that sort of feed into that issue.  15 

   There could also be uncertainty in 16 

quantifying the true catch that could relate to the 17 

error associated with the estimates themselves, 18 

discard estimation -- you know, we may have -- we've 19 

got error associated with that -- it is an estimate. 20 

 And the recreational information we get through 21 

MRFSS and the for-hire survey are also estimates and 22 

they have an error associated with those.  23 

   So, when we're thinking about AM's, a 24 
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couple of types of AM's that could be considered 1 

that are proactive AM's, and these are the kind that 2 

prevent the ACL from being exceeded in the current 3 

year, so those are things could happen in season or 4 

are done in advance of the fishing year to prevent 5 

going over; or reactive AM's and these are intended 6 

to mitigate any overage of the ACL or to ensure that 7 

the ACL is not exceeded again in the next year, so 8 

there could be mechanisms that fit into place there 9 

and there's multiple levels that could link up to 10 

the structure of those ACL's. 11 

   Just a few more points.  If an ACL 12 

has been exceeded, an automatic reactive AM measures 13 

would be enacted to address that overage.  The 14 

trigger for that could be based on a single year or 15 

multi-year examination of information and that's 16 

something that we're going to need to define what 17 

those triggers are for each of these AM's in these 18 

plans.  You know, if we're going to be comparing 19 

one-year observed catch to our ACL's or ACT's or if 20 

we're going to be doing a three-year average and 21 

comparing it to that ACL and ACT's, we've got to be 22 

really explicit as to what the triggers are up 23 

front. 24 
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   A multi-year rolling average, the 1 

advantage of that could be to smooth and track 2 

annual variability for information that -- you know 3 

-- an example would be the recreational information 4 

where there's a lot of variability in there -- it 5 

may be worthwhile to smooth it. 6 

   So, those are just a couple of quick 7 

intro slides.  A lot of those were stolen from JARI 8 

talks and some of you may recognize those from 9 

there.  But I thought those were important points to 10 

reiterate before we get into specific discussions. 11 

   COUNCIL CHAIRMAN RICK ROBINS:  Thank 12 

you, Jessica.   13 

   And Jessica has a I guess a layout of 14 

who at least we need at the table during each 15 

committee meeting; but we do have a bigger than 16 

normal table, and obviously if Council members want 17 

to stay up here, if you're not on the committee, 18 

you're welcome to do so.  So, I just wanted to point 19 

that out.  20 

   Nancy. 21 

   NANCY THOMPSON:  Thank you.  Is it 22 

okay to ask a question about the general 23 

presentation? 24 
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   COUNCIL CHAIRMAN RICK ROBINS:  1 

Absolutely.  Go ahead. 2 

   NANCY THOMPSON:  Okay.  Jessica, 3 

thanks for recognizing the working group that was 4 

established by the NRCC.  And obviously the 5 

intention and the objective of that working group is 6 

to develop science products that will ensure that 7 

ACL's are met; or if they are exceeded, that the 8 

appropriate information is available to implement 9 

AM's. 10 

   And I appreciate your recognition 11 

also of the workload that poses as far as we're 12 

concerned, which is why we asked to create this 13 

working group.  So, having said that, there's also 14 

the issue of the timing of information.  For 15 

example, also from the recreational survey.  And 16 

having picked through the documents in the Briefing 17 

Book, I mean, there are the proactive Am's and then 18 

there's the reactive AM's.  And the reactive AM's 19 

require information very quickly and during the 20 

fishing season.   21 

   So, my question to you is this.  22 

Relative to the requirements or the desire to have 23 

preferred alternatives within these -- within this 24 
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omnibus plan, how is the NRCC's working group -- and 1 

where we're moving towards developing the science 2 

products -- how does that fit into this process?  3 

Because obviously AM's are going to have to reflect 4 

our ability to provide that information quickly.  5 

And it's not just from the Science Center, but it's 6 

also from recreational statistics. 7 

   JESSICA COAKLEY:  Well, in terms of 8 

how it's going to fit in here, I know the FMAT's had 9 

a lot of discussion about just general data inputs 10 

and how we could have a framework that's going to be 11 

flexible enough to respond to changes in those 12 

inputs, because it's not just what we are going to 13 

have available right now.  It seems like what we are 14 

going to have available in the future is still sort 15 

of a moving part, but it's not clear the timing of 16 

when we're going to get these pieces in so we don't 17 

want to put something in place that's untenable. 18 

   When we talk about proactive measures 19 

and these in-season type measures, it would probably 20 

be difficult to rely on things like discard 21 

estimates and pieces that we're not sure when we're 22 

going to get it to rely on those to help us make 23 

decisions for those in-season proactive type of 24 
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pieces.  We should probably rely on the pieces that 1 

we know that we're getting information for annually 2 

now, and that would be like through the recreational 3 

program we've information on recreational landings. 4 

 Not the recreational discard piece because that's 5 

an estimate that's an assessment product that gets 6 

output at some steps.  So, any in-season type 7 

adjustment should probably link up to that landings 8 

piece and not include that discard piece.   9 

   And similarly, I would think with the 10 

commercial fisheries, those landings pieces, we tend 11 

to get that information in a much more timely 12 

fashion and in fact available on -- what is it every 13 

two weeks -- on the regional office website.  And we 14 

get that information as it is coming in and are able 15 

to track that.  That's the landings piece.  It 16 

doesn't include that discard piece which again is an 17 

estimate that we're getting as a work product.  18 

   So, I think when we think of what we 19 

can do proactively and reactively, we need to parse 20 

those catch pieces out and try to address those data 21 

needs.  And that's one of the things that the FMAT  22 

-- we've got Tony, Joel and Mike here -- we've got 23 

four of the FMAT members -- I mean that's one of the 24 
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things that we've spent an awful lot of time on the 1 

phone and in meetings talking about how those -- how 2 

we might anticipate those fitting. 3 

   Another, you know, thing that's going 4 

to drive part of this process is when we get those 5 

estimates -- if say for example discard estimates -- 6 

we're only getting that information every two years. 7 

 We get estimates say for the prior two years or 8 

something like that as an assessment or a center of 9 

product report that you produce, we may need to 10 

address those on a time lag.  At this point, the way 11 

we deal with like quota overages in a lot of the 12 

fisheries, those things would be adjusted and the 13 

final role based on the information we have 14 

available.   15 

   So, using summer flounder as an 16 

example might be based on information up through 17 

October of that current fishing year before the 18 

final rule gets published.  But then what we do is 19 

in the next year we look at those remaining few 20 

months, that November, December, and anything that 21 

wasn't accounted for that prior year is accounted 22 

for then in the next step before the proposed rule 23 

is made the next year.  So, we may have to build in 24 
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sort of these time lags where we address these 1 

things when that information becomes available. 2 

   But again, these are -- the 3 

difficulty in this is these are all sort of moving 4 

parts and it's not crystal clear when we're going to 5 

get all these pieces. 6 

   COUNCIL CHAIRMAN RICK ROBINS:  Nancy, 7 

go ahead. 8 

   NANCY THOMPSON:  I appreciate that.  9 

And of course our preference collectively is to be 10 

able to provide science advice or science products 11 

that can be used very quickly.  And so, I mean, I 12 

think -- I mean, I appreciate that you're having 13 

those discussions within the FMAT as well because 14 

what the NRCC's Committee is doing really does need 15 

to be reflected in the omnibus plan. 16 

   I mean, for example, there's going to 17 

be opportunities probably to develop CPUE's and 18 

track CPUE's or look at a series of survey indices, 19 

things like that, as indicators of how well -- you 20 

know, we're doing, you're doing, collectively in 21 

meeting an ACL.  And those are the kinds of things 22 

we do now quite frankly.  We haven't been that up-23 

front about it, but we do those kinds of things now. 24 
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 But those are the kinds of things that obviously 1 

collectively the NRCC Committee is thinking about 2 

because again it is going to be essentially 3 

impossible for us to do the level of assessments 4 

that I think people think we could do. 5 

   We'd love to be able to do that.  I'd 6 

love to be able to double and triple the staff so we 7 

can provide those kinds of assessments, but it ain't 8 

going to happen.  So, you know, we just need to keep 9 

that in mind. 10 

   COUNCIL CHAIRMAN RICK ROBINS:  Nancy, 11 

thanks for that follow-up.  And if I can respond to 12 

that a little bit too.  I think as Jessica pointed 13 

out we do want to have the flexibility in here to be 14 

able to deal with changes in the frequencies of 15 

inputs and that cuts both ways.  So, you know, 16 

hopefully we can look with some optimism at some 17 

point in time to having more frequent data inputs on 18 

recreational fishing data.  And right now we have 19 

two-month WAVES, but hopefully in the future that 20 

will improve.  So, if we get to the point where we 21 

have more frequent inputs, we want to make sure that 22 

we can incorporate that data when we have these  23 

in-season management options and utilize them more 24 
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effectively without having to go through another 1 

amendment process. 2 

   So, I think that we would want to be 3 

sure to capture and preserve that type of 4 

flexibility in here. 5 

   But in response to this other point 6 

about using indicators.  I mean, right now -- you 7 

know, I don't think we have that set up in the 8 

document per se.  So, I think if we're going to 9 

interact with the NRCC's working group -- you know, 10 

that's going to take some collaboration between that 11 

group and the FMAT to consider how we might rely on 12 

indicators or what have been referred as signposts 13 

in the decision-making process because right now, as 14 

you know, we're not set up to do that.  And that's 15 

not to say that we haven't considered indicators in 16 

the past.  I mean, they've -- some of them have 17 

always been there; but if we're going to react to 18 

them in an ACL/AM sense, then we're going to need to 19 

have some additional work, I think, between the FMAT 20 

and the working group. 21 

   Peter. 22 

   PETER deFUR:  Thank you, Mr. 23 

Chairman. 24 



  
 

 

 
 
 

 24

   Jessica, that was a great 1 

presentation.  Could you say more about the multi-2 

year feature of that that you were talking about?  3 

Was it multi-year for all aspects of it?  Was it 4 

multi-year in terms of both AM's, ACL's as well as  5 

-- because it's dependent upon the input from the 6 

Science Center?  Because we're only going to get 7 

assessments every three or maybe two years if we're 8 

lucky?  So, does it include all aspects of the 9 

process? 10 

   JESSICA COAKLEY:  Yeah, I think 11 

basically in most of our plans -- and I'm trying to 12 

think right now which species do not have the 13 

mechanism -- does surfclam, ocean quahog have multi-14 

year?  Yeah, you have multi-year.  I think maybe it 15 

was bluefish is the only one since it didn't have an 16 

amendment go through recently that have the ability 17 

to set specifications for up to three years.  So, 18 

the idea would be we get a Science Center product.  19 

We know we're not going to have another assessment 20 

for three years.  So, they basically do a series of 21 

projections three years out that would then go to 22 

the SSC and they would look at that information and 23 

identify ABC's for the next three years.  So, it 24 
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could be '010, '011, '012.  And once we have those 1 

ABC's specified, we should have these frameworks 2 

that identify what the ACL's associate -- or ACT's 3 

associated with that should be, how those should be 4 

how those would be structured so we could specify 5 

all of those out in advance.   6 

   And that was one of the things -- you 7 

know, when we were talking about rec issues 8 

yesterday.  And the Monitoring Committee talked 9 

about well, if you're doing that maybe it makes 10 

sense to have recreational measures set consistent 11 

for three years or consistent with that ABC for 12 

three years -- you know, as we go out in the future 13 

rather than making those annual adjustments.  And at 14 

the end, you know, you get a new benchmark at the 15 

end of three years and go back and assess sort of 16 

the performance of the whole framework and how it 17 

worked over that time period.   18 

   So, there is the potential to do that 19 

process.  And we could go back and look at each 20 

individual year and say well, this is what we -- 21 

what we set ABC, ACL, ACT as and this is what the 22 

actual observed catches were over that time period. 23 

 How did we do in '010?  How did we do in '011?  How 24 
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did we do in '012?  How do we need to respond to 1 

that. 2 

   So, there is the potential, I think 3 

for all those plans.  I think the next bluefish 4 

amendment is suppose to add that feature in -- the 5 

multi-year component.  And if it's not in there, it 6 

may be worth adding that feature into here to make 7 

sure it's available to all of them. 8 

   COUNCIL CHAIRMAN RICK ROBINS:  Any 9 

additional questions?  Any questions for Jessica?  10 

Jim. 11 

   JAMES FLETCHER:  The catch equals 12 

landing and discards.  If hook and release are 13 

included in the discards, then we're into a fishery 14 

that the discards and the releases won't allow a 15 

fishery in certain -- summer flounder for instance. 16 

 Is that possible? 17 

   JESSICA COAKLEY:  When we're 18 

referring to catch in terms of discards, we're 19 

looking at dead discards.  So, it would be the fish 20 

that are discarded and died.  Basically, that total 21 

mortality because this catch framework is intended 22 

to account for all sources of mortality.  So, if you 23 

release a fish and it's not one of those ten percent 24 
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of summer flounder that die, it swims off and it can 1 

be -- you know, spawn or be caught another day. 2 

   JAMES FLETCHER:  So, the definition 3 

of discard has got to be defined. 4 

   COUNCIL CHAIRMAN RICK ROBINS:  Any 5 

additional questions for Jessica before we move on? 6 

 All right. 7 

   JESSICA COAKLEY:  I just have one 8 

other minor point on issues that Nancy had raised 9 

with the signposts with using CPUE's or other 10 

indicators as to how we might be doing.  I think 11 

that probably relates more to the ABC discussion in 12 

terms of where the stock status is, stock condition. 13 

 I'm not sure quite how that would link up exactly 14 

to the ACL's other than it would relate more to how 15 

we're doing with the ABC and then how the subsequent 16 

framework fits underneath it.  17 

   So, in my mind, that's more so where 18 

those signposts link up to as opposed to being built 19 

right into this framework of ACL and AM that's below 20 

it and how we define those.   21 

   But if there aren't any other 22 

questions or -- oh, I see hands still going up -- we 23 

can move onto surfclam, but that's okay. 24 
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   CHRIS ZEMAN:  I just have a question 1 

 in terms of like -- 2 

 MS. JOHNSON:  COUNCIL CHAIRMAN RICK ROBINS:  Go 3 

ahead. 4 

   CHRIS ZEMAN:  -- how are we going to 5 

coordinate this with the New England Council 6 

fisheries in terms of let's say reporting discards 7 

and/or catch?  It seems like right now we're not 8 

going to have -- or at least the specie-specific FMP 9 

is going to be the one -- is going to be the sort of 10 

the key resource in terms of annual estimates.  And 11 

in a lot of cases like a lot of these FMP's are not 12 

focusing on -- let's say if it's a New England FMP, 13 

they're not really focusing on managed -- Mid-14 

Atlantic managed fish that are caught in that 15 

fishery.  And so, is there -- is the New England 16 

Council also going to go in terms of like a  17 

multi-year approach, like a three-year approach 18 

similar to us or are they going to be on a different 19 

schedule?  I know it's still in the works, but it 20 

would be interesting to sort of see how that sort of 21 

ties in. 22 

   JESSICA COAKLEY:  Well, I think for 23 

each of our FMP's much of this is going to be 24 
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focused on managing our directed fisheries.  But 1 

you're right, there are discards that occur or fish 2 

that are retained in other fisheries that are sort 3 

of the incidental fisheries that we're not directly 4 

responsible for managing.  That mortality is going 5 

to be accounted for in this process and would be 6 

included in what we're looking at for total 7 

mortality.  But that is something that just is the 8 

way we manage our stocks now.   9 

   If there are issues with those other 10 

fisheries, there's going to be a need, one, to 11 

identify which other fisheries are the sources of 12 

those other mortality and work with that responsible 13 

council.  It might be New England or for New England 14 

it might be obviously us to figure out how best to 15 

address that.  Like, if we have growing summer 16 

flounder discards, they're increasing one of the 17 

other fisheries that we're not directly responsible 18 

for managing.  So, I see that sort of following our 19 

current system for how we try to deal with that. 20 

   CHRIS ZEMAN:  Yeah.  My 21 

recommendation there is to delegate.  So, we're not 22 

-- yeah -- I mean, we probably can't be handling -- 23 

looking at all these other fisheries, so they really 24 
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-- there should be sort of a -- we should be able to 1 

sort of pull up one of their FMP's -- amendments -- 2 

and say, okay, that's the data we could use and we 3 

just incorporate that into whatever our system will 4 

be as opposed to us having to sort of -- you know, 5 

search for that data or wait for it. 6 

   COUNCIL CHAIRMAN RICK ROBINS:  If I 7 

can follow up as well, Chris.  I think obviously 8 

we're both dealing with the same Science Center, 9 

we're dealing with the same science products, and so 10 

-- you know, I think we would have a coordinated 11 

approach to that aspect of it.  12 

   But also, in terms of the 13 

relationship of the different FMP's, obviously we 14 

have some FMP's that are joint with New England but 15 

we have some where we're going to have transcended 16 

issues on plans that are not joint.  Summer 17 

flounder, for example, is a good one.   18 

   And what was done in New England with 19 

the scallop FMP to deal with some of the incidental 20 

bycatch up there, as you know, their PDT recommended 21 

that we have a sub ACL for yellowtail bycatch in the 22 

scallop FMP.  And so, that's moving forward.  But 23 

that's because it came in above a certain threshold. 24 
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 I believe it was over five percent of the mortality 1 

occurred in that fishery, so they allocated a sub 2 

ACL to it.   3 

   And you know, obviously we could have 4 

some issues with New England FMP's on some of these 5 

issues that go across the different fisheries, but 6 

that's something we'll have to continue to work on. 7 

   Any additional questions for Jessica 8 

before move on? 9 

   One other process point I think 10 

that's important to point out.  Jessica laid out the 11 

time line and I think it's going to be important 12 

that we engage our advisors at some point, perhaps 13 

in January or February, because I think we're going 14 

to have some questions that come up that are really 15 

going to require significant advisory input.   16 

   You know, we can talk later today 17 

about in-season management authority and I think 18 

there are tensions there between management 19 

precision and basically the costs or consequences of 20 

overages.  And that has a couple of different 21 

implications.  Some are biological, but I think to a 22 

large degree that's going to be a values question.  23 

And just how much of a disruptive impact do people 24 
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want to see in a fishery.  And so, I think that's 1 

where we need to engage our AP's as we go forward 2 

and before we come back to the Council with final 3 

recommendations and a public hearing document.   4 

   So, I would like to try to schedule 5 

the AP meetings as soon as possible after the first 6 

of the year. 7 

   With that, I think we're ready for 8 

surfclams.  Dr. Anderson. 9 

   LEE ANDERSON:  Thank you. 10 

 __________________________________________ 11 

 SURFCLAM, OCEAN QUAHOG, TILEFISH COMMITTEE 12 

 SURFCLAMS 13 

   LEE ANDERSON:  We're going to pretend 14 

this is a real Surfclam Committee meeting, but 15 

everybody else is here.  One of the reasons that we 16 

put surfclams first at Jessica's and Rick's 17 

suggestion is it is a relatively simple one but 18 

we're going to go through the principles.  And so, 19 

everybody is welcome to join in on the discussion, 20 

but we will be working with the surfclams. 21 

   And I have a series of questions that 22 

I'm going to be asking.  I warned Jessica about 23 

this.  But the general thing is we'll discuss them 24 
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for the rest of the committees as well, but we can 1 

use this as a framework to discuss some of those. 2 

   So, Jessica, would you start out with 3 

your discussion on the surfclam ACL's and AM's?  4 

That's, you know, there's no page on it, but it's 5 

the one past the surfclam terms.  I think that's the 6 

issues we want to get at; correct? 7 

   JESSICA COAKLEY:  Yeah.  And what I 8 

would suggest, because fortunately the glue in the 9 

Briefing Books is not real great, you can kind of 10 

rip your pages out.  I pulled my section out and I 11 

separated -- plan to separate -- if you can do it 12 

without ripping the flowchart for Atlantic surfclam. 13 

 And I'd suggest -- you know, for the species, it 14 

might be good to keep those handy as we're looking 15 

at the accountability measure pages, you an refer 16 

back to it as we think about how these pieces are 17 

going to fit together.  Because as we get into the 18 

more complicated flowcharts, I can't get that stuff 19 

up on the screen.  We're really going to have to 20 

look back to those sheets to get a handle on how 21 

those pieces are going to fit. 22 

   LEE ANDERSON:  We can't put that up 23 

on? 24 
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   JESSICA COAKLEY:  Huh? 1 

   LEE ANDERSON:  Can you put that up on 2 

the -- you don't have that document? 3 

   JESSICA COAKLEY:  No, but it's pretty 4 

straight forward for surfclams.  I mean, it's ACL 5 

equal ABC and then basically specifying the TAL. 6 

   So, if you look at your first sheet, 7 

the surfclam flowchart.  Basically, the catch 8 

framework that the group identified back in July was 9 

we start with that overfishing limit.  And then 10 

scientific uncertainty is accounted for by the SSC 11 

which gives us the acceptable biological catch.  So, 12 

that's where we start out with the ABC.   13 

   The group recommended that ABC be set 14 

equal to ACL.  So, in the flowchart we've got ABC, 15 

ACL which would also be considered the equivalent of 16 

the TAC, the total allowable catch that we're 17 

currently operating under.  And at the time, the 18 

group identified the next step down would basically 19 

be the total allowable landings level. 20 

   And the way the Atlantic surfclam 21 

plan operates right now, the TAL would be specified 22 

as less than the ACL, and that would be based on the 23 

optimum yield range that's currently in the plan. 24 
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   Now, the way the plan operates now, 1 

observed catch is compared to what the TAL has 2 

specified based on a single year comparison.  So, 3 

similarly, we would be looking to compare whether or 4 

not our ACL is exceeded based on a single year 5 

comparison to the current year catch. 6 

   Now, the text accountability measures 7 

that are included in the document, they're pretty 8 

straight-forward I think.  When the group discussed 9 

in July management uncertainty, they stated that 10 

they didn't think that there was any management 11 

uncertainty in the fishery.  However, based on FMAT 12 

discussions, we want to set up a framework that's 13 

going to be responsive not just to the current 14 

conditions but any possible future conditions.  15 

Things might change; the way you manage that fishery 16 

might change.  So, it may be something where even if 17 

there isn't any management uncertainty that needs to 18 

be accounted for at this point, you might want to 19 

put a mechanism in place so that if it does arise in 20 

the future, it is possible to account for that 21 

within this catch framework and it's clear where 22 

that would be accounted for which would be that step 23 

between the ACL and specification of the TAL. 24 
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   So, in the Atlantic surfclam ACL's 1 

and AM's, there's text drafts.  There are two 2 

suboptions that are included.  And it says that the 3 

committee could identify one of the following: 4 

   The first option would be that 5 

there's no management uncertainty to be accounted 6 

for, it's not anticipated in the future, so you 7 

don't intend to put a mechanism in place whereby 8 

that could be specified prior to the TAL being 9 

specified. 10 

   The second option would be a 11 

mechanism which would allow for management 12 

uncertainty adjustment.  If it's identified, there 13 

doesn't need to be an adjustment.  It's not 14 

something that the Council would need to specify at 15 

the time of specifications.  You could go through 16 

the process of specifying your TAL based on purely 17 

optimum yield. 18 

   So, that would be a type of proactive 19 

AM that would be very similar to the use of ACT's in 20 

some of the other species that we're going to talk 21 

about.   22 

   I do want to highlight at the time we 23 

had these discussions back in July the Atlantic 24 
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surfclam discussion focused on use of that term 1 

total allowable landings.  It is similar to our use 2 

of the term ACT as a step to account for management 3 

uncertainty in other flowcharts that we're going to 4 

discuss later today.  So, that may be something by 5 

which you want to keep terms consistent maybe with 6 

what we're going to do for ocean quahog where we 7 

have two ACT's, but I don't think that's something 8 

that's absolutely necessary. 9 

   The next text discussion that we have 10 

in terms of suboptions, those discuss the reactive 11 

AM's and these are the if thens.  If the ACL is 12 

exceeded, then what's going to happen in terms of 13 

reactive accountability measures. 14 

   For Atlantic surfclam, it's pretty 15 

straight forwards because we've got just one fishery 16 

and it's an ITQ managed fishery, so you've got 17 

individual ITQ permits.  So, ITQ permit adjustments 18 

would be made to account for that overage in a 19 

subsequent year.  So, you would adjust that permit 20 

holder's allocation if they go over in the next year 21 

and it would be a single year adjustment.  So, you 22 

account for it in a one-year step; and then if there 23 

are no other overages in any subsequent years, they 24 
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get what their initial allocation would have been 1 

specified as.  So, that mortality would be accounted 2 

for. 3 

   And that basically is what the FMAT 4 

has prepared in terms of your proactive or reactive 5 

accountability measures.  That's the quick rundown. 6 

   So, I'll turn it back over to Lee for 7 

questions and discussion because I'm sure -- I see a 8 

couple of hands popping up -- there are going to be 9 

some questions. 10 

   LEE ANDERSON:  Thank you, Jessica.  I 11 

just have a couple of questions.  You know, on your 12 

-- the first term there is not on the list but it 13 

says accountability measures.  You have a sentence 14 

that says the total allowable landings for the 15 

surfclam will be less than the ACL based on optimal 16 

yield range for the stock.   17 

   Now, what we're proposing is later 18 

you're going to put something in there that 19 

specifies the process by which the TAL will be 20 

determined which is less than the ACL? 21 

   JESSICA COAKLEY:  Well, right now, 22 

according to the current process, it is based on 23 

that OY range specifically.  But if that should 24 
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change in the future or if issues relating to 1 

management uncertainty arise, the idea is you could 2 

by selecting that Suboption B, you could have a 3 

mechanism at least within the FMP that if you should 4 

chose to account for the management uncertainty in 5 

some way you'd have the ability to do it. 6 

   The way that this was laid out in 7 

July, basically it was just stated that there is no 8 

management uncertainty.  We're not -- there are no 9 

uncertainty issues to address.  But perhaps in the 10 

future there may be modifications in the way that 11 

the fishery operates or in the way that the data is 12 

collected; if the data collection program changes or 13 

the amount of resources to collect that information 14 

changes. 15 

   LEE ANDERSON:  Okay.  But how much of 16 

that are you looking to put into the document?  If 17 

we say we wanted something to look at that, at least 18 

have the option, are you going to have more than 19 

this sentence or is there going to be some kind of a 20 

procedure to set it up so it will be set as a 21 

framework?  I guess I'm not -- you know, when we go 22 

through these stages, I always get confused and I 23 

always want to jump ahead and say let's go to the 24 
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options and everything.  But right now, we're just 1 

selecting a bunch of things to look at, staff will 2 

look at them and they'll be in there; is that 3 

correct?  That's the stage we're on now.  You don't 4 

want a lot of detail now? 5 

   JESSICA COAKLEY:  No.  We're trying 6 

to hone in on what types of things you'd like to see 7 

in here in terms of AM's so we can focus on 8 

developing more text to go with these.  We did have 9 

a more detailed draft that the FMAT was bouncing 10 

around, but it gets very complicated very quickly.  11 

So, we opted as an FMAT to try to present this in as 12 

streamlined a fashion as possible to get at that.  13 

If there is a mechanism that you want to -- 14 

   LEE ANDERSON:  Well, that's my 15 

question.  When we -- if we are going to put in a 16 

mechanism, do we want to discuss that now?  Are we 17 

just putting in a holding place for a mechanism? 18 

   JESSICA COAKLEY:  Well, it's 19 

something that we could discuss now.  And right now, 20 

through your Atlantic surfclam, a quota 21 

specifications process you get a quota paper that's 22 

produced by -- what is it Tom Hoff -- and it will be 23 

Jose Martinez that will be producing, that has 24 
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recommendations for what the TAL should be in the 1 

upcoming year.  It could be something -- and we're 2 

contemplating this in future -- in some of the other 3 

flowchart discussion for other species --, you know, 4 

having the Monitoring Committee be a group that 5 

could make a recommendation that if there's an 6 

adjustment needed that is -- that would be the 7 

appropriate place for the recommendation to come 8 

from.  So, this is something that if there is a need 9 

to address that that the mechanism could be -- is 10 

brought forward as an issue through the quota paper 11 

that the staff produces.  And then the Council 12 

through their specifications process could identify 13 

what that adjustment would need to be and their 14 

recommendations to the service. 15 

   LEE ANDERSON:   Okay.  Are we going 16 

to be looking for something more than -- well, we're 17 

going to send it to the Monitoring Committee -- or 18 

are we going to say we're going to send it to the 19 

Monitoring Committee and these are the specific 20 

questions we want them to answer, these are the 21 

things we want them to look at. 22 

   It seems to me that if this is going 23 

to be -- serve the purposes -- maybe not here 24 
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because this is a special one -- but in the later 1 

ones, we're going to have to be -- have some fairly 2 

detailed things on how we're going to specify, what 3 

criteria we're going to use.  And maybe we're going 4 

to have to jump ahead and use some of the risk 5 

analysis as well to put it in here. 6 

   JESSICA COAKLEY:  Well, those could 7 

be things that are identified.  One of the 8 

difficulty with identifying all these things is it's 9 

not clear to the FMAT when you're talking about 10 

management uncertainty what the issues are going to 11 

be in any given year.  That was the difficulty with 12 

-- for some of these other ones as we go into it 13 

developing specific control rules that say hey, 14 

you're going to look back at the last five years 15 

fishery performance and use that as an adjustment.  16 

Or you're going to look at the precision of the 17 

estimates around the catch data and use that as an 18 

adjustment because in any given year that may not be 19 

what the fundamental issue is -- you know, for 20 

management uncertainty and those are things that 21 

change.   22 

   We have issues that sort of evolve 23 

over time.  You know, what if the Observer Program 24 
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gets just thrown out the window, we just lost the 1 

Observer Program?  Well, we'd have really rough 2 

discard estimates coming in if we had -- you know, 3 

no information or very limited information coming 4 

in.  And so, those -- not that I anticipate that 5 

happening -- but that's a good example of how you 6 

could have a flare-up of sort of management 7 

uncertainty that needs to be addressed. 8 

   So, when looking to identify the 9 

mechanisms by which these things could happen, I 10 

think some of those details -- 11 

   LEE ANDERSON:  So, you're asking the 12 

committee now to come up with those mechanisms?  13 

That's what I'm worried about. 14 

   JESSICA COAKLEY:  Well, I'm asking, 15 

do you think at some point you might need to address 16 

management uncertainty for this plan?  If you think 17 

there might be, I would select Suboption B so that 18 

we can, within this framework, say if you do have 19 

management uncertainty the place you're going to 20 

address it would be between the ACL and prior to 21 

specification of the TAL.  If you identify that, I 22 

would call that the mechanism by which we could 23 

adjust it.  It's something that through your specs 24 
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process, it could be brought to your attention 1 

through a quota paper.  If an issue arises, then the 2 

Council can form their recommendation for how to 3 

address it and send it on to the service.  I would 4 

call that the option.   5 

   I don't think you have to say I think 6 

the issue with management uncertainty is going to be 7 

-- you know, this specific thing in two years.  I 8 

think it's going to be really difficult for us to 9 

hone in on all those individual issues.  We're 10 

trying to come up with sort of an overarching 11 

framework and process that's going to work in the 12 

long term with all of these moving parts and changes 13 

to the inputs. 14 

   LEE ANDERSON:  Just to move the 15 

discussion along, it seems to me that if we're going 16 

to be choosing options -- although I'm not sure how 17 

it applies in this particular case -- I would want 18 

our section to have Suboption B in there to be 19 

professional to say, yeah, something may come up, 20 

we're not going to rule that out.  And then we have 21 

to have something in there that says how we face it. 22 

 I think in surfclams it may not be as -- the need 23 

for that may not be as much as in some of the other 24 
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ones and in more detail, but I think we would be 1 

doing ourselves a disservice if we didn't say we 2 

want Suboption B in there somehow. 3 

   JAMES WEINBERG:  I'll give you a more 4 

concrete example than the Observer Program going 5 

away.  In surfclam, every year there's a check that 6 

needs to be done regarding suspension of the minimum 7 

size of clams that can be landed -- and this is 8 

something that Tom can comment on -- but it's 9 

checked every year.  And the idea is that managers 10 

wanted to know if there was a big recruitment event 11 

coming in and that would show up either in the 12 

survey or in the commercial landings.  So, this is 13 

checked every year.  And typically, the clams that 14 

have been landed have been large and they've 15 

suspended the minimum size.  But there is the 16 

possibility that one year the data would be checked 17 

and all of a sudden you'd have to figure out what to 18 

do about it.  So, that's one example of a management 19 

uncertainty in this fishery. 20 

   PAT AUGUSTINE:  Thank you, Mr. 21 

Chairman.  It sounded like you were leaning toward 22 

either a definition or clarification.  I want to 23 

call it terms of reference that would be triggered 24 
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that would indicate that, yeah, there's management 1 

uncertainty.  It sounded like that's where you were 2 

going, for a little more detail.  So, that instead 3 

of just saying, well, we're not sure, there might be 4 

three or four or five elements that Jim just 5 

suggested.  In the case of a problem with being 6 

diseased, how would you cover that?  You'd just 7 

automatically say management uncertainty and then 8 

send it back.  Is that what you're talking about? 9 

   LEE ANDERSON:  Yes, in general.  And 10 

I guess I really would be looking for some help from 11 

Joel here and Pat is how much detail are we going to 12 

have to have in each of these elements to be 13 

approvable.  Because if we just say we're going to 14 

look at it, and I don't think that's going to pass 15 

muster up in Gloucester.   16 

   So, if you could help us on that and 17 

not just for the surfclam, but for all of them as we 18 

proceed today. 19 

   JOEL MacDONALD:  I'm sorry.  We're 20 

sort of feeling our way along this process all of us 21 

-- you know, not just the Council. 22 

   What I was thinking about under 23 

Suboption B is maybe have something in the 24 
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regulations that charges the Monitoring Committee 1 

with making an assessment of whether in fact there 2 

is management uncertainty and how that should be 3 

factored into their recommendation for a TAL -- you 4 

know, every year.  I mean, it may be that the 5 

Monitoring Committee -- and I'm not sure that the 6 

Monitoring Committee is the right group to do this  7 

-- that's one consideration, something to think 8 

about.   9 

   But the Monitoring Committee would -- 10 

you know, assess what the previous fishery looked 11 

like; whether in fact -- as Jim points out -- 12 

there's a change in the discard rate because now we 13 

have a whole new year class of small clams that are 14 

being discarded; whether in fact -- you know, the 15 

allocations have been exceeded in the prior year, 16 

all that type of information.  And based upon their 17 

recommendation would include yes or no there either 18 

is or is not management uncertainty and factor that 19 

conclusion into their recommendation for a TAL and 20 

move through the process. 21 

   But I think it's important, as you 22 

point out Lee, to have something in there that 23 

allows that process to run every time we make a 24 
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specification. 1 

   LEE ANDERSON:  Go ahead, Jessica. 2 

   JESSICA COAKLEY:  We do in some of 3 

the other species talk about the use of the 4 

Monitoring Committee for this specific role and the 5 

FMAT sort of built off the idea in the October 6 

discussions that the Monitoring Committee was going 7 

to play a role in terms of identifying 8 

recommendations to deal with management uncertainty 9 

for those other stocks. 10 

   In the case of Atlantic surfclam, 11 

ocean quahog, there is no Monitoring Committee.  12 

Basically, it goes straight from the science 13 

products to a staff recommendation.  So, that's why 14 

this alternative for both Atlantic surfclam and 15 

ocean quahogs was a little more vague in terms of 16 

how that's going to be addressed.   17 

   But if it's appropriate to have the 18 

staff include that in their recommendations when 19 

those are crafted, that could be done.  I think the 20 

list of -- and I don't have the regulatory language 21 

for all of the responsibilities for each of the 22 

FMP's handy right now, I have it somewhere -- but I 23 

know when we've looked through it it specifically 24 
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says that the staff produces a quota paper that is 1 

provided to the committee and to the Council and 2 

then subsequently they go through their 3 

specifications process.  I don't know if the 4 

language that's in the regs is enough or we have to 5 

explicitly say that when they do that quota paper 6 

they would include considerations for management 7 

uncertainty. 8 

   PATRICIA KURKUL:  I agree with Joel; 9 

and the mechanism for setting the ACL's and the AM's 10 

needs to be very specific in the same way that the 11 

specification process right now is very specific.  12 

And it has to be a step-by-step process of who does 13 

what and what they do.  And you know, we've run into 14 

situations in the past where the specification 15 

process -- there was something that we'd like to do 16 

that was outside of it and that's created some 17 

issues with flexibility.  And so, that's why it's 18 

important that the process clearly describe what's 19 

going to be considered and who needs to do it. 20 

   And my understanding was that -- and 21 

correct me if I'm wrong -- but what we're going 22 

today is just agreeing what the mechanism will or 23 

won't include and then the FMAT will work on the 24 
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details of that mechanism.   1 

   And with respect to all of these, I 2 

don't know how we could decide that there isn't some 3 

possibility for management uncertainty.  So, I think 4 

it does need to be part of the process. 5 

   LEE ANDERSON:  Peter. 6 

   PETER deFUR:  Thank you, Mr. 7 

Chairman.  And Pat's captured one of my big 8 

comments.  I think the question is not is there 9 

management uncertainty, but what is the management 10 

uncertainty.  It may fall to a very low value, but I 11 

think -- it's impossible for me to think -- I can't 12 

think of a situation in which it's zero.  There's 13 

always some uncertainty, even if it's very small 14 

just like risk. 15 

   But do we have to -- how specific do 16 

we have to be in making comments about the areas or 17 

the types of management uncertainty?  Do we have to 18 

give, for example, do we give -- you know, three 19 

very specific categories of management uncertainty 20 

and then an other?  That's one of the things that 21 

occurred to me -- you know, how specific do we need 22 

to be.  And I do think we probably -- in this 23 

particular case because there is no management 24 
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committee -- simplify this short -- give a short 1 

pathway that the information comes -- technical 2 

information comes in terms of stock or catch -- I 3 

mean landings -- and then it goes directly to 4 

Council staff and then it goes ... 5 

   LEE ANDERSON:  Erling. 6 

   ERLING BERG:  Thank you, Mr. 7 

Chairman.  I want to comment on Suboption B, which I 8 

think is very much needed in there because there's a 9 

lot of uncertainty in this.  We have global warming 10 

which has shifted the resource into different areas. 11 

 Many of us are familiar with that.  And the ACL or 12 

the quota is based on a biomass where approximately 13 

50 percent is not accessible due to PSP; George's 14 

Bank was closed for '09, is closed again for 2010.  15 

So, that is not available.  So, there's a lot of 16 

uncertainty in this and a lot of things could change 17 

in the future.  So, we need to account for that.  18 

Thank you. 19 

   LEE ANDERSON:  Rick. 20 

   COUNCIL CHAIRMAN RICK ROBINS:  Thank 21 

you, Lee.  I think the step by which management 22 

uncertainty -- now Erling has spoken about 23 

uncertainty and I think some of that is going to be 24 
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captured above the line so to speak on the 1 

scientific uncertainty as the SSC considers these 2 

questions and as we go through updated assessments 3 

in the future.   4 

   But below the line on management 5 

uncertainty, I think the step that can be identified 6 

here is probably a fairly simple one because the 7 

degree of management precision in terms of managing 8 

catch is so very high with this IFQ system that 9 

that's basically taken out of the equation. 10 

   So, the other sources of management 11 

uncertainty I think would be much more limited than 12 

other examples where we have -- you know, a lot more 13 

uncertainty in terms of managing catch.  So, I would 14 

think that the step by which this gets considered 15 

could be a fairly simple one and could basically be 16 

a requirement sort of a term of reference perhaps in 17 

the process by which the quota paper is developed 18 

that management uncertainty is characterized and 19 

assessed and specific recommendations in terms of 20 

adjustments are made to adjust for that in setting 21 

the TAL.  But I think that step can probably be 22 

defined and described pretty simply in the document. 23 

   LEE ANDERSON:  I think you're right, 24 
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Rick, with respect to this -- and what I was trying 1 

to do is kind of keep the conversation general -- 2 

but in other ones it may be more complicated. 3 

   The point is that Jessica has given 4 

us a lot of detail.  And what scares me is the poor 5 

woman has got to have a lot more detail to do this 6 

right.  I don't think you're going to be off any 7 

weekends until this thing is written.  Because, you 8 

know, you think -- and you better be relying on the 9 

rest of the staff to come in and help you because we 10 

want this thing to be clear the first time.   11 

   And so, as pointed out, it may be 12 

simple but we've got to do it; and in other cases, 13 

we're going to be looking for more detail.  And I 14 

don't know how much we can give you right now.  I 15 

suspect not a heck of a lot.   16 

   I think -- you know, personally 17 

Peter's idea of -- you know, listing a few and then 18 

having another -- 19 

   And if you go with Rick on this case, 20 

this one it may be fairly simple, but when you get 21 

to some of the other ones, the few that you want to 22 

identify, could be more specific and you have more 23 

steps; and then the others general so we can -- you 24 
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can have flexibility.  But it's a bigger job than 1 

you might think by looking at this table.  And 2 

that's the point I want to make. 3 

   But as far as we can go here on this 4 

one, I would think that if we want to move ahead, I 5 

would do -- as a member of the committee if we're 6 

going here agree that we can have Suboption A and 7 

Suboption B -- we need both of those as we proceed. 8 

   And so, Jessica, as you move along on 9 

your happy way, Suboption B needs to be analyzed in 10 

the way that we've suggested.  And if you have more 11 

specific questions, I wish you would ask them. 12 

   JESSICA COAKLEY:  Yeah.  If you as a 13 

committee don't think -- I mean, what I was hearing 14 

was people are leaning toward the fact that 15 

Suboption B is something that should be in here, 16 

then let's just kill Suboption A if the group has 17 

consensus.  And then effectively this suite of 18 

ACL/AM's, if you're comfortable with the flowchart, 19 

Suboption B and Suboption C would basically be a 20 

complete bundle as an option. 21 

   The other thing I do want to 22 

highlight, and I know Peter raised the issue of 23 

identifying -- you know, things you might look at or 24 
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priority issues for management uncertainty, there 1 

are examples that are given in the National Standard 2 

1 guidelines of what things might constitute 3 

management uncertainty.  I would hate -- and we've 4 

seen this with many of our other FMP's -- sometimes 5 

when we put a lot of detail in, it basically becomes 6 

a legal document.  It's not sort of a management 7 

plan that's flexible like you intended it.  It gets 8 

read legally.   9 

   And you can paint yourself into a box 10 

that says these are the things we're going to look 11 

at, but because we didn't mention this issue, well, 12 

that's not something we can do.  So, my staff 13 

preference -- and I'm looking at our other FMAT 14 

members as well -- would be to let's try to get 15 

these general frameworks and mechanisms by which 16 

these things are going to happen in place, but try 17 

to keep -- don't put any more detail in there than 18 

we necessarily need because I don't want us to paint 19 

ourselves into a box on some of these issues; 20 

because there may be another different issue that 21 

crops up that we didn't think of or contemplate 22 

during the earlier writing. 23 

   But I do agree we need enough detail 24 
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so it's clear what the process is going to be by 1 

which those things are going to be accounted for.  2 

And so long as we've got the process and we've got 3 

the groups who are going to do -- take action at the 4 

individual steps to make these things happen, I 5 

think we may be okay.  That's just my staff opinion. 6 

 And Joel's got his hand waving. 7 

   JOEL MacDONALD:  I think there are a 8 

couple of decisions the committee has to make.  9 

First of all, whether we want to stick with the 10 

current process whereby the staff does quota paper 11 

and makes a recommendation with respect to TAL, or 12 

do we want to establish some separate group like the 13 

Monitoring Committee. 14 

   Secondly, what's the process that's 15 

going to be used?  I just looked at the regulations. 16 

 Regardless.  If we stick with the staff process, 17 

we're going to have to change it.  We're going to 18 

have to include some consideration of management 19 

uncertainty.  You know, Peter's thinking well what 20 

categories of management uncertainty and Jessica's 21 

response is appropriate.  That decision will be 22 

informed by the provisions of the National Standard 23 

1 guidelines. 24 
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   My thought is sort of in line with 1 

Jessica's concern about -- you know, if we get too 2 

detailed, ultimately we go from the FMP to a 3 

regulation and we write very specific language and 4 

there's a statutory construction precept called 5 

Inclusio Unius Est Exclusio Halperius, and I know 6 

it's early, but what that says is if you include all 7 

these things you can't by implication include 8 

something else because your intent was to exclude 9 

what you did not include. 10 

   So, what I'm thinking is maybe we 11 

could set it up such that we don't identify -- we 12 

say that the decision of whatever group we choose 13 

will be informed by the guidance in National 14 

Standard 1 guidelines and we would ask whatever 15 

group to list the areas of management uncertainty 16 

that they considered in making their recommendation 17 

which would give them a broader field of operation. 18 

   So, these are the types of things 19 

that I see, because in my mind now, you have to 20 

remember where I'm at several levels in the process, 21 

but I ultimately have to think about how is the 22 

regulation going to be written and can we defend it. 23 

 And you know, it flips a whole bunch of 24 
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considerations -- you know, all the litigation I've 1 

been involved with over the years and what they've 2 

pinged on or what was there or what was not there.  3 

So, these are the types of things that are going 4 

through my mind.   5 

   But as a group, I think of okay who's 6 

going to do it and what process.  And Lee said this, 7 

what process are we going to use to get there and 8 

how can we make it flexible enough so that we don't 9 

box ourselves in yet come out with something that is 10 

legally defensible, has an adequate record in 11 

support of whatever the final determination is.  12 

That in a nutshell I think is what we're tasked to 13 

do. 14 

   LEE ANDERSON:  That's good.  Peter. 15 

   PETER deFUR:  Yeah.  I think that's a 16 

good idea.  I was going to make the comment that in 17 

my read the Suboption A is a part of Suboption B in 18 

the ideal.   19 

   And that the question I have for 20 

Jessica is where would the committee and then the 21 

Council come into the process?  Only at the end or 22 

in multiple phases?  Because as Erling pointed out, 23 

as we proceed forward -- you know, in the future, we 24 
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can anticipate that there are going to be new areas 1 

that we have to deal with.  And so, the more 2 

perspectives you can get -- which speaks well to 3 

Joel's point, don't box yourself in -- including but 4 

limited to is a great phrase. 5 

   I mean, that speaks to presenting 6 

something early to the committee to see if the 7 

committee has any ideas that nobody else has thought 8 

of.  You know, do you have something that we should 9 

think about now?  Or do you think that it's just 10 

later?  Does that create more problems by asking the 11 

committee for early input as you go through the 12 

process of identifying areas of management 13 

uncertainty? 14 

   JESSICA COAKLEY:  Well, I think what 15 

you're speaking to is through our Council process or 16 

annual process, what are the points of input going 17 

to be.  And you know, in that process, you would 18 

have gotten the science product, had a quota paper 19 

come out, and then it ultimately goes to the Council 20 

for recommendations.  But I wouldn't see why if 21 

there are developing sources of management 22 

uncertainty that the committee identifies, there 23 

couldn't be a feedback whereby that -- I mean, 24 
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there's nothing that prevents the committee or 1 

committee chair at anytime from contacting staff and 2 

saying, hey, there are new issues we think we need 3 

to talk about as a committee and that we need to 4 

make sure are considered in the process.   5 

   You know, the committees -- I don't 6 

know how frequently your committees meet, but I know 7 

you've amendments going on right now so you're 8 

probably meeting quite frequently so if there are 9 

developing issues those could always be raised. 10 

   But I think that relates more to sort 11 

of our annual normal operating process than to this 12 

framework that we're speaking to address right now.  13 

   The other issue whereby you said you 14 

thought Suboption A was actually a part of Suboption 15 

B where there's no management uncertainty; I think 16 

you're right.  Under the process you're basically 17 

saying under suboption you're going to think about 18 

whether there's management uncertainty and it may 19 

turn out that you don't think it's something that 20 

needs to be addressed, in which case, the end 21 

product may be well there really isn't management 22 

uncertainty we need to account for.  So, it could -- 23 

you know, if you select that Suboption B sort of 24 
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subsume both of those.  But I kept this separate 1 

because I thought this was an important discussion 2 

for the group to say, hey, do we want a mechanism by 3 

which we can account for them. 4 

   LEE ANDERSON:  I'd like to keep the 5 

discussion moving so we can finish this and 6 

accomplish all the goals that Rick wants to on these 7 

and get to other ones.  Yes? 8 

   RICHARD SEAGRAVEs:  Just a quick 9 

follow-up to that discussion.  I think that that 10 

sort of information is likely to come from the 11 

advisors, people involved in the fisheries, things 12 

evolve and change.  So, you know, I think, making 13 

sure that we look at the sequence of events and the 14 

flow of information that we keep the advisors in the 15 

loop, not at the end. 16 

    LEE ANDERSON:  I'd like to turn for 17 

a moment to your reactive AM's.  And it seems to me 18 

that in this case Rick's point is really more -- 19 

very valid about the individual adjustments.  If you 20 

have a ITQ, you're more worried -- well, you're just 21 

as worried about the individuals going over their 22 

quota as the whole thing.  And if you watch all the 23 

individuals, you can't go over the ACL.  And so, in 24 
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this case -- that may not be the same in other ones. 1 

 I think -- you know, we would want to put something 2 

in here that says we're going to watch for ACL 3 

overages in the same process that we watch for 4 

individual overages. 5 

   You know, your case is that we don't 6 

need to do a lot here.  Maybe not.  But that's how I 7 

would look at that.  Go ahead. 8 

   JOEL MacDONALD:  I was just wondering 9 

whether in fact -- you know, we would have an 10 

overage of an ITQ because it's so tightly 11 

controlled. 12 

   LEE ANDERSON:  That's right. 13 

   JOEL MacDONALD:  Just to give you 14 

some history -- I guess I'm getting better at that 15 

as I get older -- when we went -- Lee is familiar 16 

with this -- when we went to the Amendment 8, ITQ 17 

Program, back in I think 1990, there was sort of a 18 

transition period and people -- you know, were 19 

getting comfortable with their IFQ's and there was a 20 

real history of violations in the history -- as Tom 21 

well knows -- you know, fishing before and after 22 

time, small clams, et cetera, et cetera -- and we 23 

thought -- you know, when we went to the ITQ system 24 
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it would be better controlled.  There were a few bad 1 

actors. 2 

   There was one fellow who was -- who 3 

had an ITQ -- I won't mention any names -- but 4 

anyway he called in and said he was fishing in state 5 

waters, in New Jersey waters, and that he was going 6 

to land clams from New Jersey.  But lo and behold, 7 

the coast guard overflew his vessel in the EEZ and -8 

- you know, we went through the process of giving 9 

him an enforcement action report.  We ultimately 10 

prosecuted him and I think charged him -- I can't 11 

remember the exact fine, but it was somewhere around 12 

280,000 bucks -- and that just shut everything down. 13 

   Nobody wanted to take the risk after 14 

that.  I mean, it was just so horrific.  And things 15 

quieted down.  So, we don't have any recent history 16 

of people violating their ITQ's.  I mean, they're so 17 

tightly controlled with cages, with cage tags, we 18 

haven't had any instances that I can recall where 19 

there were counterfeit cage tags -- not to say that 20 

couldn't happen.  But what I foresee possibly in 21 

line with Jim's comments is if the fishery changes 22 

and all of a sudden we get a whole couple of years 23 

sets of small clams, the discard rate is going to 24 
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change dramatically and will that push us over the 1 

ACL?  I don't know.  And what do we do in response 2 

to that?  That's sort of a question I don't have an 3 

answer to.  And whether people were thinking about 4 

that when we talked about reviewing -- you know, the 5 

annual catch in relation to the annual catch limit 6 

and would we have a problem if the discard rate 7 

changed dramatically. 8 

   So, it's just a question I toss out 9 

there. 10 

   LEE ANDERSON:  It is a very good 11 

point, because I was thinking of the quota, the 12 

landings, and my point ignored discards.  So, that 13 

you're right.  We are going to have to watch it in 14 

this one more carefully than I thought. 15 

   But these are the things that Jessica 16 

-- and I hope you bring in our staff to help just 17 

because I don't want you doing all this stuff -- 18 

you're going to be overloaded -- get these guys to 19 

work on it and help you on this. 20 

   But when this stuff goes through, 21 

these are the things we have to look at. 22 

   Committee members, I'm kind of 23 

talking a lot here but I don't mean to be forcing.  24 
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I'm trying to move this along.  Does anybody have 1 

any other thoughts on this?  Yes, Larry. 2 

   LARRY SIMMS:  I'm just a little 3 

confused.  I thought ITQ's and catch shares and all 4 

that was supposed to eliminate all this stuff and 5 

now we seem like we're going backwards and we just 6 

upped it and layered some restrictions on them.  And 7 

I don't know if it's necessary or not.  I just don't 8 

know exactly what we're trying to do here.  I 9 

thought that catch shares was supposed to take care 10 

of all that and the industry takes care of it.  Just 11 

like if a lot of little clams show up, it's going to 12 

be to industry's benefit to not work on those little 13 

clams.  They'll work somewhere's else.  And it seems 14 

like to me it's been working very well.  I would 15 

hate to see you encumber them with a whole lot more 16 

restrictions and everything.  That's my only 17 

concern. 18 

   I think they must be hung up on the 19 

highway -- because I think one of the surfclam 20 

people is supposed to be here but they're probably 21 

hung up in the traffic. 22 

   LEE ANDERSON:  And I think that was 23 

the point that Rich was making that we have to bring 24 
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the advisors in on this.  And I agree with you.  I'm 1 

an advocate of catch shares and minimization so 2 

we've got to make sure that we strike the balance of 3 

turning over stuff to them that they can handle, but 4 

in the same time watching things like discards and 5 

stuff.  And I hope that the incentives are such that 6 

they will stay off the small clams. 7 

   LARRY SIMMS:  If I may -- you know, 8 

we went to British Columbia and we looked at their 9 

catch share program and they count against their 10 

catch share discards -- you know, the percentage 11 

that would live and die, and that makes them stay 12 

off those things.  So, I don't know if that's 13 

included in their program, but if you have a way to 14 

monitor -- they monitor with cameras and onboard 15 

observers or whatever.  But I just don't want to see 16 

us encumber the whole lot more than what it is. 17 

   LEE ANDERSON:  Joel. 18 

   JOEL MacDONALD:  I'm sorry.  I don't 19 

see this as encumbering the fishermen or the ITQ 20 

holders.  I see this as just another thing to 21 

consider by the group whichever does the assessment 22 

of what the management uncertainty is.  It may be 23 

that they stay off them because there's no market 24 
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for small clams.  But it's just something that we 1 

need to take into account.  If there's a survey for 2 

example -- you know, and the Center comes up and 3 

said hey look we've got this whole new set of clams, 4 

then the specification process for the next year is 5 

going to have to look at that and see if that 6 

creates an aspect of management uncertainty that has 7 

to be dealt with.  And it's just laying a foundation 8 

making sure you consider all of these things.   9 

   Right now, if you look at the 10 

regulations pertaining to the staff quota paper, 11 

they have to look at recruitment and I think things 12 

like that, so that's built into that process.  And 13 

we have that already in there, but it's just 14 

something that we have to be mindful.  I don't see 15 

that it would make a tremendous difference -- you 16 

know, in changing the equation where -- you know, 17 

the ACL equals TAL unless there is something 18 

dramatic that happens.  But I think we have to have 19 

a group that looks at this, look at all aspects of 20 

the fishery. 21 

   ERLING BERG:  I want to comment on 22 

the small clams.  The dredges -- and I'm not sure 23 

how many are familiar with these dredges or the 24 
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design -- they are designed to reject undersized 1 

clams.  They're built out of a series of bars that 2 

run the length of the dredge, top and bottom.  It 3 

goes completely around.  And from where the knife -- 4 

which is the working end of the dredge -- enters the 5 

sea bottom to where they are retained, it's probably 6 

20 feet, maybe a little more depending on the 7 

dredge.  These dredges are big.  I don't know if 8 

you've ever seen them.  It's quite a monster.  9 

They're very, very big.  But the dredges are 10 

designed to reject the smaller clams by the spacing 11 

of the bars -- and they're steel bars and they're 12 

built on a frame.  It's pretty involved. 13 

   So, I really don't think small clams 14 

are really an issue.  But being somewhat familiar 15 

with how this fishery is prosecuted, at the 16 

beginning of the year, you are issued tags, plastic 17 

tags, and they're all numbered.  And the number of 18 

tags you acquire corresponds to your percentage of 19 

the overall quota.  This is for surfclam and ocean 20 

quahogs both.   21 

   And a cage, these are brought in in 22 

cages.  They're not brought in bushel baskets or 23 

anything like that.  And each cage has to have a 24 
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tag.  And you cannot deliver a cage to the 1 

processors without a tag on it.   2 

   So, there's a lot of accountability 3 

built into this already.  But I do favor Option C 4 

because if there is a violation it puts it on the 5 

individual.  So, that would be my comment on this.  6 

Thank you very much. 7 

   LEE ANDERSON:  So, we have good 8 

advice.  Don't box us in, but be legally defensible. 9 

 What else do you need to know?  So, I think the 10 

options that you've laid out -- thank you very much 11 

-- we need something on there and some sort of a 12 

process that probably what you were saying -- you 13 

know how to write it as a staff so it doesn't get 14 

too messy, you don't get us in trouble, but at the 15 

same time it's legally defensible. 16 

   And I would hope as you go along -- 17 

I'm not sure that the committee now is ready to give 18 

you specifics on this.  That's something the staff 19 

is going to do by working with that committee. 20 

   Do you have anything? 21 

   JESSICA COAKLEY:  I do have a 22 

question because I don't know before we go to public 23 

hearing draft if we're going to have another 24 
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opportunity to go over this in detail again. 1 

   We've identified that you think it's 2 

worthwhile to have a mechanism to try to -- or a 3 

process by which we can consider management 4 

uncertainty.  But it would be great if as a group 5 

you could identify -- if you want that to continue 6 

to be done by the staff through the quota paper or 7 

if you feel there's a need for like a Monitoring 8 

Committee or another group to do that because that's 9 

something we would need to know up-front.  Because 10 

if you contemplate having another group do that, 11 

then that's a whole other layer of language that 12 

needs to go into here.  So, I think that's something 13 

that we need to move on to the next step. 14 

   THOMAS HOFF:  Thank you, Mr. 15 

Chairman.  Just a little bit of background if I 16 

could in terms of a Monitoring Committee and how 17 

this program has evolved -- you'll recall being a 18 

former SSC member as well as the former chairman -- 19 

that the surfclam and quahog quota used to be 20 

generated by staff, presented to the SSC and then 21 

brought to the Council. 22 

   In this last iteration of the 23 

amendment that we're working on right now, Amendment 24 
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15, that was an option that the committee and the 1 

Council chose to continue.  We had a discussion when 2 

we first brought all of the issues to the Council as 3 

to whether or not we should create a Monitoring 4 

Committee.  The Council at that point said no, we 5 

wanted to go through the SSC -- through the staff 6 

recommendation to the SSC to the Council.  You can 7 

certainly do that again or you can create a 8 

Monitoring Committee.   9 

   My issue would be that if we create a 10 

Monitoring Committee does that creation have to go 11 

into this omnibus amendment or does it go into 12 

Amendment 15?  I mean, in order to create a 13 

Monitoring Committee we've got to codify it.  We've 14 

got to put it in some type of an amendment.  So -- 15 

you know, I think the omnibus amendment is moving 16 

ahead of where we are in the Amendment 15 because of 17 

this excessive shares workshop that we're having 18 

with the Center.   19 

   But how do we -- does it go in here? 20 

 If you want to create a Monitoring Committee does 21 

it go in this omnibus?  So, that's just what I'd 22 

raise as staff.  Thank you. 23 

   JOEL MacDONALD:  My suggestion is 24 
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that we create alternatives here.  Typically, when 1 

you have a public hearing document, you have 2 

alternative approaches.  One could be stay with the 3 

current system where the staff does a quota paper.  4 

The other option would be to create a Monitoring 5 

Committee to -- you know, serve that very same 6 

process.  You just list what considerations would be 7 

for each group, which would be virtually the same.  8 

That might be one approach. 9 

   LEE ANDERSON:  I think that's a good 10 

idea.  If someone was going to say do you want to 11 

make an opinion, they're on the Monitoring Committee 12 

now, I'd say no, we're not ready to make an opinion. 13 

 We've got to know the pros and the cons and exactly 14 

how it would work.  So, I would think that what we 15 

need is something in there that -- at least a 16 

suggestion do we want to look at it and then that's 17 

going to be in -- going to be put in the plan either 18 

this amendment or another amendment and I can't do 19 

that at the table.  I don't think we're ready to do 20 

it at the table. 21 

   But those are decisions that we have 22 

to make and we've got to stop putting them off and 23 

decide where they go and when.  Peter. 24 
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   PETER deFUR:  I think this is 1 

probably for Joel.  Would it be to our advantage or 2 

disadvantage to indicate a preference when we go to 3 

public comment?  You know, the committee has a 4 

preference for doing it this way and we are also 5 

considering B, C, D? 6 

   JOEL MacDONALD:  Just to give you 7 

some insight into the NEPA process, typically they 8 

would like to see an agency come out with a 9 

preferred alternative when you go to public hearing 10 

only because it focuses public comment.  But it's 11 

not necessary.  This Council has tried to come up 12 

with preferred alternatives for the public hearing 13 

documents, but oftentimes -- you know, there isn't 14 

like an alternative that really jumps to the fore 15 

and they do not come out with a preferred 16 

alternative, but it's preferable. 17 

   COUNCIL CHAIRMAN RICK ROBINS:  Just 18 

on that point, that's something we could do at the 19 

April meeting when we have the public hearing 20 

document together; right?  Okay.  So, from a timing 21 

standpoint, you still have as a committee and 22 

together as a Council we have time to consider that 23 

and we can identify preferreds in April. 24 
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   PETER deFUR:  I have a second 1 

question, Mr. Chairman.  I don't think we ever 2 

addressed the question.  What if five months isn't 3 

enough time to get this whole thing completed, 4 

because it is fairly tight and by January of 2011 we 5 

don't have the whole thing with all the I's and T's 6 

taken care of, so what happens then? 7 

 (Inaudible comments away from the microphone.)  8 

   PETER deFUR:  Yeah, it's a federal 9 

agency. 10 

   LEE ANDERSON:  That is the question. 11 

 Who would want to take a crack at it? 12 

   PATRICIA KURKUL:  Five months is not 13 

enough time, there's no question about that.  And 14 

so, that's part of what the FMAT's discussions will 15 

have to be what happens in fact when we do not 16 

implement in time for January 2011. 17 

   PETER deFUR:  Is there a Plan B to 18 

not making the 2011 deadline?  Is there a plan by 19 

which we do make it?  Mr. Chairman? 20 

   LEE ANDERSON:  I'll bow to Rick.  21 

I'll take answer from him. 22 

   COUNCIL CHAIRMAN RICK ROBINS:  The 23 

time line we're on right now and the time line we've 24 
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been on has been forced to come together in April 1 

and have a public hearing document that's finalized 2 

and then take final action in August.  It is going 3 

to be tight.  Some of the fishing years start after 4 

January 1 so some would be in effect, but some -- 5 

this is an issue we have to resolve with the 6 

Regional Office. 7 

   LEE ANDERSON:  Pat. 8 

   PAT AUGUSTINE:  Thank you, Mr. 9 

Chairman.  For the new members, Peter, either we 10 

make the decision or the Regional Administrator 11 

makes the decision.  And that's one of the things 12 

that's the most difficult to learn in this process 13 

is that when you're locked into deadlines -- at 14 

least I learned it -- when you're forced to make 15 

decisions based on the information you have you do 16 

the best you can.  If it's locked into a schedule 17 

and Ms. Kurkul has to make a decision, you'll deal 18 

with what you get.  So, that's the difficulty of it 19 

all. 20 

   A case in point was the black sea 21 

bass closure for 180 days when ASMFC and others we 22 

decided not to make a hard decision at our meeting 23 

last year as to what to do to constrain fishing.  24 
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And so, she has a major responsibility.  I'm not 1 

defending her.  I'm just saying my understanding of 2 

the process is pretty much that.  So, we have to 3 

work to a deadline.  And if it means an extra 4 

meeting, I think that's what we have to do.  That's 5 

my humble opinion, Mr. Chairman. 6 

   LEE ANDERSON:  Well, I'm going to 7 

follow this up.  I would think that we would want to 8 

shoot for the goal but we want to do it right.  And 9 

I suspect if we don't and we can't do it right by 10 

April, then it won't be submitted in April and I 11 

would propose that and I suspect our -- she just 12 

said it couldn't be done by April.  As long as I 13 

think we're making progress, if we miss the 14 

deadline, we miss the deadline.  Let's do it right. 15 

 That would be what I propose.  I mean, as long as 16 

we're -- we're not slacking, we're trying for the 17 

deadline. 18 

   PATRICIA KURKUL:  I agree you should 19 

be trying for the deadline. 20 

   LEE ANDERSON:   Yeah.  If we put 21 

something in that's going to be turned down, that's 22 

-- that doesn't make any sense. 23 

   JESSICA COAKLEY:  Pat, in the spirit 24 
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of sort of moving things along, if I can just recap 1 

what I think you're asking the FMAT for, and we can 2 

agree to that, then we can move onto the next one. 3 

   So, basically what I've heard is in 4 

general you guys are comfortable with the framework 5 

and the flowchart that we've laid out to describe 6 

the catch limits here.  Looking at the proactive 7 

AM's, we'd be looking at Suboption B, so that 8 

basically would become sort of it's own suboption 9 

where there would be a mechanism to consider 10 

management uncertainty in the process.  And within 11 

that, we'd sort of split it out where it could 12 

either be done through the current process or there 13 

would be an option to deal with it through the 14 

Monitoring Committee -- through creation of a 15 

Monitoring Committee to play that role within the 16 

current process. 17 

   In terms of reactive AM's, I'm 18 

hearing that you're comfortable with the idea of 19 

this individual adjustment to the ITQ permits in the 20 

event that there is an overage, which in that case 21 

it may also be an enforcement issue; but if there is 22 

an unforeseen overage, that that would be accounted 23 

for. 24 
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   Also, I heard that discard issue 1 

raised and I don't know that that's something that 2 

we've explicitly contemplated in here.  But it's 3 

something that the FMAT should discuss so that when 4 

we come back to you with a draft we'll have 5 

something that will also address that in the event 6 

that there is a developing issue, we'll have an idea 7 

of how that could be accounted for in the framework. 8 

 Because I mean it's -- there is an issue, it's just 9 

if in the future it becomes an issue that there's 10 

some sort of mechanism for accountability.   11 

   Does that hit on all the main points? 12 

   LEE ANDERSON:  That hits them all.  13 

And I think the thing about the discards is a new 14 

issue, but I think that we somehow got to bring that 15 

in to make sure that we're -- because we're looking 16 

at catch and ITQ's are in terms of landings -- so, 17 

somehow that's got to be in there.  And the question 18 

about whether you want to change is a good one. 19 

   Now Rick, did you have some other 20 

things that you wanted to do or does this -- I'm 21 

happy with this. 22 

   COUNCIL CHAIRMAN RICK ROBINS:  Well, 23 

just a clarification.  Does the committee want to 24 
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pursue Joel's point about having two options where 1 

you have staff developing the quota paper, that is, 2 

status quo, or having a Monitoring Committee -- 3 

considering a Monitoring Committee to do that?  Does 4 

the committee want to take any -- express any 5 

preference for such an option or including those two 6 

options in the document? 7 

   PETER deFUR:  Mr. Chairman, I would 8 

say yeah.  I think options, if we can get a 9 

preference, would be good to go to public hearing. 10 

   LEE ANDERSON:  If we know we don't 11 

want a Monitoring Committee and if we can say that 12 

now, then don't do it because we've got five months. 13 

 The more things that we can clean out and not put 14 

in, let's do it.   15 

   And I'm not sure -- staff, is it 16 

broken?  Do we need to fix it?  You know, if it 17 

ain't broke, you don't fix it. 18 

   THOMAS HOFF:  We just came off of a 19 

stock assessment for surfclams last week and the 20 

current fishing mortality is .002, which is about 21 

one-sixth of what it could be under the current 22 

reference points.  We're limited in the plan to an 23 

OY which we're already at the top of.  Normally when 24 
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Steve Murawski would be involved in this assessment, 1 

he would always say that the surfclams, ocean 2 

quahogs were the best managed fishery in the 3 

country.  This time, obviously Steve being in D.C. 4 

was not involved in the stock assessment, but there 5 

was a British guy that said -- or a scientist from 6 

the U.K. that said something like this is a template 7 

that all stock assessments and managements should be 8 

managed against.   9 

   I don't think it's broken, but 10 

obviously we have to go through the process of 11 

measuring and everything. 12 

   In terms of the issue of discards, 13 

the stock assessment has not included any discard 14 

estimates since 1991 when we had the size limit on 15 

surfclams.  We've assumed that discards are zero.  16 

We do have an incidental mortality which is 17 

scientific uncertainty which is included in the 18 

stock assessment of 12 percent for surfclams, five 19 

percent for ocean quahogs.  Those numbers are 20 

included in the assessment so that's taken off of 21 

the top.  You know, without a size limit, there is 22 

no discard information.  What's caught is brought 23 

in.   24 
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   I would argue that if it's not broke, 1 

you don't have to fix it but you have to go through 2 

the process. 3 

   LEE ANDERSON:  But my specific 4 

question was is it broke with respect to the need 5 

for a Monitoring Committee, do we need to add that 6 

in? 7 

   THOMAS HOFF:  I thought that the 8 

staff's recommendations to the Council were pretty 9 

good.  I mean, yeah, the Science Center producing 10 

great stock assessments, industry is involved in the 11 

Science Center through the Invertebrate 12 

Subcommittee.  In those stock assessments there's an 13 

awful lot of ...  14 

   I don't see the need for a Monitoring 15 

Committee now that we have SSC, but if you want to 16 

make everything consistent -- 17 

   LEE ANDERSON:  No, I don't.  I want 18 

to keep it clean.  What I would do is, if I see a 19 

consensus of the committee, I would say I don't 20 

think it's broken, staff doesn't think it's broken. 21 

   Jessica, don't worry about 22 

considering a Monitoring Committee at this point 23 

because it's not necessary and it's just taking more 24 
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of your time.  So, unless I hear some objections, I 1 

would say that's the direction to Jessica on this. 2 

 ____________ 3 

 OCEAN QUAHOG 4 

   LEE ANDERSON:  And one other point -- 5 

because I want to move on and I know Rick wants to 6 

move on -- yeah, we've got quahogs.  Is there 7 

anything different, Jessica or the committee, about 8 

quahogs that are going to lead us to -- do we have 9 

to go through them?  I would make an argument that 10 

we may not need to go through them in any detail.  11 

Do the things have to go?  If there are differences, 12 

please tell us, and keep the discussion focused on 13 

the differences.  What are the same, let's keep the 14 

same. 15 

   JESSICA COAKLEY:  There are some 16 

differences, minor.  Each species we're going to add 17 

on has a new little twist as we go through this 18 

process.  You know what I'm going to do, the ocean 19 

quahog flowchart, you should all have that in front 20 

of you, Lee wanted to get those up on the board so 21 

I'm going to cut out of my slide show and I'm going 22 

to go ahead and pull that flowchart up.  If you just 23 

give me one second to figure out where it is, I can 24 
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pull that up for you.  It should be on here. 1 

   Okay.  We're not going to go by Lee's 2 

memory stick because it's doing very bad things to 3 

my computer.  So, if you give me just one second to 4 

go into my folders, I'll go ahead and find where 5 

that information is and then I can go ahead and pull 6 

it up. 7 

   Sorry about that everyone.  I have a 8 

very well-organized filing system that files 9 

everything in special places that I can't find where 10 

those things are.  So, here we go.  Ocean quahog, 11 

get that up on the screen as Lee had requested. 12 

   So, you've basically got your 13 

flowchart.  A couple of differences between Atlantic 14 

surfclam and ocean quahog would be the allocation to 15 

the main fishery.  There's 100,000 bushels that are 16 

allocated to that main fishery and the Maine fishery 17 

has the ability to lease from the non-Maine fishery. 18 

 So, there's a little flow of allocation between 19 

those two groups that could occur.  20 

   So, looking at the options that we 21 

have crafted, ACL is equal to ABC.  Again the 22 

comparison to the ACL would be based on single-year 23 

comparisons of observed catch to that ACL.  So, it 24 
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would be similar to the process that's used right 1 

now.  The allocation precepts would function as they 2 

currently are in place.  Basically an OY range would 3 

be used to specify that ACT for the non-Maine 4 

fishery -- the sum of the ACT for the Maine fishery 5 

and the ACT for the non-Maine fishery. 6 

   Two options in terms of dealing with 7 

management uncertainty the group has already 8 

identified that they would like to see a mechanism 9 

to or built into -- a process built in by which 10 

management uncertainty could be considered.  That 11 

would come in through the staff quota 12 

recommendations that are produced using the current 13 

process.  So, the Suboption A would be eliminated. 14 

   If you turn to the second page of the 15 

accountability measures, this is where we talk about 16 

the reactive AM's, so now we'd be looking at if the 17 

ACL is exceeded.  For the non-Maine fishery, we 18 

would be looking at individual ITQ permit 19 

accountability, that would be for that landings 20 

component, and that is similar to what we were 21 

looking at for Atlantic surfclams, so it would be 22 

the same type of mechanism. 23 

   The discard issue was raised with 24 
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Atlantic surfclam.  Is that an issue as well for the 1 

potential for development of discards in the fishery 2 

-- for this fishery as well?  No?  Tom is nodding 3 

no. 4 

   THOMAS HOFF:  There's no size limit.  5 

   JESSICA COAKLEY:  Okay.  So, there 6 

was no size limit.  So, that is not an issue for 7 

this one that we would need to discuss. 8 

   LEE ANDERSON:  Clarification, point 9 

of clarification.  So, in this fishery, landings 10 

equals catch? 11 

   THOMAS HOFF:  That's correct.  12 

There's a five percent incidental mortality that's 13 

taken off of the stock assessment. 14 

   JESSICA COAKLEY:  Okay.  So, that 15 

first reactive AM for accountability for the  16 

non-Maine fishery is relative straightforward. 17 

   Now, the question the FMAT has for 18 

accountability for the Maine fishery would be 19 

whether that accountability should occur at the 20 

overall level at the upper ACL level, or if that 21 

accountability should occur at that Maine fishery 22 

annual catch target level?   23 

   So, the two options here, the first 24 
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one is if you go over the ACL by whatever amount you 1 

exceed you would adjust the Maine fishery ACT in the 2 

subsequent year to account for that.  And similar to 3 

the ITQ process, it would be a single-year 4 

adjustment.  So, just accounting for that overage in 5 

that year, and then in the next year it would go 6 

back to whatever that allocation would be.  This 7 

would only be in the event that it goes over that -- 8 

the ACL would only be exceeded if its sum amount 9 

above which the combined non-Maine fishery and Maine 10 

fishery -- the combination of those two targets. 11 

   So, like I had said, there's 100,000 12 

bushels that are allocated to the Maine fishery.  13 

The Maine fishery can lease from the non-Maine 14 

fishery.  However, leasing -- you know, an extra 15 

30,000 bushels is not going to result in that ACL 16 

being exceeded because those two summed together to 17 

add up to that total amount. 18 

   So, it would be some other amount 19 

beyond either the 100,000 bushel allocation or the 20 

100,000 bushel allocation plus whatever they lease 21 

if they do leasing that year.  If the ACL is 22 

exceeded, it's beyond that amount.  23 

   So, you could either do that 24 
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adjustment at the ACT level or you could do 1 

accountability at the overall fishery level.  So, if 2 

it turns out that you go over, instead of addressing 3 

at that Maine fishery ACT, you would adjust the ACL 4 

downwards in the subsequent year for a single-year 5 

adjustment.  Now, if that adjustment is made, 6 

essentially that ACL overage is owned by everyone.  7 

It's being accounted for to some extent by both the 8 

Maine fishery and the non-Maine fishery. 9 

   In many of the species that we're 10 

going to talk about later today, the committee was 11 

looking for sort of sector responsibility for those 12 

types of overages, but that wasn't something that 13 

this group had specified for the FMAT before.  So, 14 

what we're looking for is do you want accountability 15 

to be at that ACT Maine fishery level if it goes 16 

over, or do you want it to be at the upper ACL 17 

level?  So, that would be sort of a decision point 18 

for accountability. 19 

   LEE ANDERSON:  Do you want an answer 20 

now? 21 

   JESSICA COAKLEY:  If you have an idea 22 

for how you would like to address it.  Like I said, 23 

in many of the other species, they indicated they 24 
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wanted to have sector accountability.  The FMAT 1 

would be looking for advice, if you have a 2 

preference, because why junk up the document with a 3 

bunch of options that either the committee or the 4 

Council as whole have no intention of utilizing in 5 

the future. 6 

   LEE ANDERSON:  Could I hear comments 7 

from the committee on which of Option D or E would 8 

you prefer?  I have one that I would state right 9 

away.  Go ahead. 10 

   COUNCIL CHAIRMAN RICK ROBINS:  Lee, I 11 

have a question for Jessica.  As far as trying to 12 

put a fence around the Maine fishery, are there any 13 

practical impediments to doing that?  I mean, is 14 

that something we can do effectively or does the 15 

harvest of other ITQ in that area complicate 16 

matters? 17 

   JESSICA COAKLEY:  Yeah.  They get 18 

their 100,000 bushel allocation and then any other 19 

allocation that they might lease out, so I don't see 20 

why you couldn't have accountability around that 21 

fishery; specifically, it shouldn't create an issue. 22 

   COUNCIL CHAIRMAN RICK ROBINS:  Okay. 23 

 I mean, it seems to me that that type of approach 24 
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would make sense so that you're not -- so that 1 

you're limiting the impacts to the other directed 2 

fishery. 3 

   LEE ANDERSON:  Right.  And that's 4 

Suboption D. 5 

   COUNCIL CHAIRMAN RICK ROBINS:  Yeah. 6 

   LEE ANDERSON:  Jim. 7 

   JAMES WEINBERG:  Since you're settled 8 

that one, I'll move on to one other type of 9 

management uncertainty in this fishery.  It's not 10 

necessarily a big issue now, but I think you want to 11 

consider potential things for the future. 12 

   And when they land surfclam or ocean 13 

quahog in a cage it has to be one species or the 14 

other, it can't be a mixed cage.  And with some of 15 

the changes that we've documented in the surfclams, 16 

they are -- they're very sensitive to temperature.  17 

And in the past, there was a real clear separation 18 

of surfclams from ocean quahogs with the surfclams 19 

being in shallower, warmer water and ocean quahogs 20 

deeper.  21 

   But recently, some of the data have 22 

indicated that there has been some settlement of 23 

surfclams in deeper water in the areas that were 24 
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typically ocean quahog beds.  So, I think fishermen 1 

-- or the clam fishermen are pretty good about 2 

avoiding the areas where they might bring up a cage 3 

with a mixture of the two stocks.  But in the 4 

future, should it get worse where it's more 5 

difficult to find one species or the other, there's 6 

the possibility of bringing up a mixture of species. 7 

 They realize that they couldn't land it and then 8 

there might be more releasing at sea with some kind 9 

of mortality perhaps. 10 

   So, that's just an issue to think 11 

about if you're thinking about possibilities. 12 

   LEE ANDERSON:  That would be 13 

something that Jessica should put in as another 14 

option and we could address it if it does pop up and 15 

become a problem.  Okay.   16 

   Now, I'd like to move on.  I'm going 17 

to propose -- is there a unanimous agreement that we 18 

go with Option D where as Rick says we put a fence 19 

around the Maine fishery and go that way?   20 

   COMMITTEE MEMBERS:  Yes. 21 

   LEE ANDERSON:  Okay.  If that's the 22 

case, I'm going to -- it makes sense to me.  Any 23 

other discussion?   24 
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   If that's the case, then I'm ready to 1 

move to tilefish, unless someone else wants 2 

something.   3 

   And so Jessica, to summarize, we're 4 

going to do the same thing for quahogs that we're 5 

doing for surfclams except put a fence around the 6 

Maine fishery.  Okay.  7 

   Could you give us the presentation on 8 

tilefish, please. 9 

   JESSICA COAKLEY:  Yes, I can.  And 10 

just before we go onto tilefish, Joel and I were 11 

just having a little aside and I just want to -- I 12 

mentioned this earlier -- I just want to make it 13 

clear one more time as we're talking about options. 14 

 The way this document is going to be laid out, in 15 

many other amendment documents, oftentimes you'll 16 

have a no-action option and then you'll have a whole 17 

series of action options like sometimes it's two, 18 

sometimes it five.  It depends on how many action 19 

options you have. 20 

   However, when we've dealt with issues 21 

like say biological reference points where we've had 22 

action options -- you know, it's always been two.  23 

It's either not be consistent with the information, 24 
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the best scientific information, or take action to 1 

be consistent.  And when we've had conversations of 2 

how to structure this document, it's sort of come 3 

down to that at the FMAT level.  There's a no-action 4 

option that -- you know, wouldn't be consistent.  5 

And really given the difficulty of sort of 6 

separating the framework of ACL's from AM's there 7 

would be an action option.  So, to the extent just 8 

as we've done in these other two, you can slim down 9 

the numbers of suboptions if there are preferences 10 

that are going to be consistent with the 11 

reauthorization with the National Standard 1 12 

guidelines so that we can have a clean, tight action 13 

option, that would be helpful.  And I think what 14 

you've done in identifying your preferences here and 15 

options that the Council is probably not going to 16 

contemplate has been very helpful. 17 

   So, we'll continue to do that as we 18 

get into more and more complicated ones that have 19 

more and more suboptions. 20 

   LEE ANDERSON:  Parsimonious is the 21 

word. 22 

   JESSICA COAKLEY:  Good choice of 23 

term. 24 
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 1 

 ________ 2 

 TILEFISH 3 

   JESSICA COAKLEY:  Tilefish, now that 4 

we're getting the hang of this.  Basically here is 5 

our tilefish flowchart.  It's a little bit more 6 

complicated than what we've been dealing with but 7 

the principles are the same. 8 

   And we start with that overfishing 9 

limit, the OFL.  Scientific uncertainty would be 10 

accounted for through the SSC process to specify an 11 

acceptable biological catch for tilefish. 12 

   In July, this group identified that 13 

they'd like to see ACL's set equal to ABC and then 14 

annual catch targets be used as the mechanism to 15 

account for management uncertainty.  So, ABC is 16 

equal to ACL.  Address management uncertainty we get 17 

our annual catch target. 18 

   Because we are again speaking to 19 

catch, that would be the step at which discards 20 

would come off to specify the total allowable 21 

landings level.  Now, we've talked about discards in 22 

the tilefish fishery before.  They're extremely low. 23 

 I think in the assessment they indicated that they 24 
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are less than one percent, something on that order 1 

of magnitude, and that they're not something that's 2 

explicitly accounted for in the stock assessment.  3 

However, you never know when there's the potential 4 

for a discard issue to develop or if the way we 5 

manage that fishery is going to change.  So, if 6 

there are discards that are accounted for, that 7 

would be the step at which they would addressed in 8 

the process.  If it turns out that discards are 9 

equal to zero, then that ACT and the TAL would be 10 

equivalent to one another. 11 

   So, as we're laying out these 12 

flowcharts, again, we're trying to identify where 13 

things would be accounted for in different places -- 14 

and sometimes things will be zero.  In this case, 15 

so.  You get to the total allowable landings level, 16 

and then based on the allocation precepts and the 17 

FMP, there's a total individual fishing quota 18 

allocation for the directed fishery that would be 95 19 

percent.  And there's an incidental category that's 20 

allocated five percent of that TAL.  So, those 21 

allocation precepts would be maintained.  And then 22 

under that IFQ process, that 95 percent individual 23 

quotas would be handed out. 24 
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   So, that's the general flowchart for 1 

the actual catch diagram. 2 

   If we can go to the text list of 3 

options, I'm going to go through those right now.  4 

Basically -- you know, ACL equals ABC is sort of the 5 

overarching principle here.  The comparison to the 6 

ACL would be based on observed catch and it would be 7 

a single-year comparison of observed catch to those 8 

catch levels; that's currently the way the process 9 

operates. 10 

   I'm also going to highlight that in 11 

the FMP there are AM-like mechanisms that are in 12 

place.  They are trip limit adjustments that do 13 

occur in the incidental fishery.  If there's an 14 

overage of the incidental fishery in a subsequent 15 

year, those trip limits could be adjusted in 16 

response to that.  So, that's one AM-like measure 17 

that's in place. 18 

   As we talked about with the other 19 

species, when you're trying to account for 20 

management uncertainty there's a couple of options. 21 

 In this case, a set of two.  There are actually 22 

three options that are listed out. 23 

   The first is that no management 24 
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uncertainty.  We don't think there's any 1 

uncertainty, we don't need a mechanism or a process. 2 

 Based on the feedback that we've gotten on the 3 

other two, I'm guessing that that is not an option -4 

- that Suboption A can be eliminated.  And in 5 

effect, it's sort of subsumed into an option where 6 

you do have a mechanism to address management 7 

uncertainty. 8 

   Now, Suboption B basically would be 9 

similar to what we discussed for the previous 10 

species.  However, tilefish has a Monitoring 11 

Committee.  So, the idea is that management 12 

uncertainty would be one of the things that the 13 

Tilefish Monitoring Committee would consider when 14 

they develop their recommendations to go forward to 15 

the Council to set specifications for the upcoming 16 

years.  So, that would be within their purview.  17 

That's the way the process step-wise currently 18 

operates with them forming recommendations before it 19 

moves on. 20 

   So, the Monitoring Committee based on 21 

what I'm hearing for maybe looking to that group to 22 

develop recommendations. 23 

   Suboption C, this is a little 24 



  
 

 

 
 
 

 97

different way to approach management uncertainty and 1 

this is a type of control rule that could be used.  2 

And under this suboption, management uncertainty 3 

could be accounted for by using something like the 4 

standard deviation of the projected estimates of ABC 5 

equal ACL, whatever those catch levels might be. 6 

   I just want to highlight for you -- 7 

you know, that was one of the things that we 8 

discussed as an FMAT, how to deal with management 9 

uncertainty, and if it was going to be appropriate 10 

to craft out specific control rules to address that. 11 

 And one of the difficulties we had as a group is 12 

management uncertainty changes.  The issues relating 13 

to that do change so it's really difficult to hone 14 

in on any one specific control rule that is the 15 

right control rule for that fishery.   16 

   Because it might be the right control 17 

rule for a given year, but it might not be the right 18 

way to tackle management uncertainty in a subsequent 19 

year.  Or, you know, management uncertainties may go 20 

away as the system improves, the way we collect the 21 

information improves.  It may decrease or it may 22 

increase. 23 

   So, that was -- you know, a standard 24 
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deviation type adjustment could be something that's 1 

considered if there isn't a process or mechanism by 2 

which a group like the Tilefish Monitoring Committee 3 

could consider management uncertainty.  But a staff 4 

recommendation -- you know, something like that 5 

standard deviation type option is something that the 6 

Tilefish Monitoring Committee could consider.  So, 7 

it's another one of those kinds of options that if 8 

you thought Suboption B was appropriate for this 9 

species, they could consider those types of 10 

approaches in any given year and they'd have the 11 

flexibility to look holistically at the fishery and 12 

identify which methods to address it -- if there is 13 

a need to address it -- would be most appropriate. 14 

   So, my staff recommendation on that 15 

one would -- my leanings would be towards Suboption 16 

B because of the flexibility.  However, we're 17 

putting it out there as an option.  If you don't 18 

want to rely on a group like the Monitoring 19 

Committee to do this, you could try to come up with 20 

some sort of fixed control rule for how to address 21 

it. 22 

   PETER HIMCHAK:  I didn't mean to 23 

interrupt.  I had a question on the tilefish, the 24 
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management uncertainty issue.  I mean, effective 1 

November 1st, you have the ITQ system; 95 percent, 5 2 

percent.  And I know from putting in limited entry 3 

programs in New Jersey for any number of things, 4 

gear or species, you have a learning curve where 5 

there are challenges to who gets what or the ITQ or 6 

who qualifies on the basis of what landings.  Does 7 

the NMFS not issue like letters of authorization to 8 

essentially handle these cases before there is a 9 

final resolution or if there's a legal challenge? 10 

   In other words, my question is, how 11 

smoothly is the tilefish ITQ program playing out? 12 

   PATRICIA KURKUL:  If I remember 13 

correctly, we haven't adopted the -- George, do you 14 

want to speak to it?  There you go. 15 

   GEORGE DARCY:  Yeah.  It's playing 16 

out pretty nicely actually.  We did implement on 17 

November 1st this plan and we've had 13 people 18 

prequalified, 12 of those have submitted 19 

applications and been issued the ITQ allocation 20 

permits.  We've had five other people who did not 21 

prequalify also apply and they were initially denied 22 

that permit, but they have an appeal process.  Two 23 

of those have resubmitted and we're looking at those 24 
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other two.  So, so far, so good.  We seem to be 1 

doing pretty well. 2 

   LEE ANDERSON:  Mr. Gilmore. 3 

   JAMES GILMORE:  Thank you, Mr. 4 

Chairman.  Jessica, you may have said this, but I'm 5 

not sure.  If we go with Suboption B, that doesn't 6 

preclude Suboption C as part of that.  So, that 7 

would make the most sense then.  You may have said 8 

that.   9 

   JESSICA COAKLEY:  Yeah.  You're 10 

absolutely right.  If you go with Suboption B, both 11 

Suboption A, where there's no management 12 

uncertainty, or use of other -- Suboption C or other 13 

types of control rules could be part of that and 14 

part of the Monitoring Committee contemplations. 15 

   LEE ANDERSON:  I'm sorry.  Peter, did 16 

you have a follow up?  I didn't mean to stop and cut 17 

you off. 18 

   PETER HIMCHAK:  Yes, I did.  So, the 19 

five people that did not require -- that did not 20 

requalify and are going through the appeal process, 21 

are they still active participants in the fishery 22 

under the 95 percent?  Do they get some kind of a 23 

letter of authorization that they can still 24 
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participate in the fishery until the appeal process 1 

runs its course?  I'm trying to understand how -- 2 

how it's rolled out. 3 

   GEORGE DARCY:  This program was set 4 

up such that the ITQ fishery could begin immediately 5 

because there was some quota set aside in the first 6 

year to accommodate any LOA's.  And I think two 7 

LOA's have been issued while the final appeal 8 

process is pending. 9 

   Joel, if you know?  Otherwise, please 10 

correct me. 11 

   JOEL MacDONALD:  That's correct, 12 

George.  There have only been two appeals so far and 13 

the last I heard we were considering issuance of the 14 

LOA's.  I'm not sure if that's been done. 15 

   GEORGE DARCY:  I'm not sure if it has 16 

been actually done, but that's right.  I think there 17 

were two people who had gone far enough in the 18 

process that we would issue them an LOA pending the 19 

final appeal decision. 20 

   COUNCIL CHAIRMAN RICK ROBINS:  21 

Thanks.  I have a question for Pat and this relates 22 

to the viability of some of these options. 23 

   I know in the past when we've talked 24 
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about AM's, we've talked about the need for them to 1 

be somewhat automatic.  And I'm wondering if that 2 

requirement that's basically contemplated in the 3 

guidelines is really perhaps more specific to 4 

corrective or reactive AM's than it would be to 5 

proactive AM's?  In other words, in this case we're 6 

contemplating a process like the Suboption B whereby 7 

we engage the FMAT or the Monitoring Committee and 8 

ask them to conduct an assessment of management 9 

uncertainty, characterize it and make a 10 

recommendation for ACT.  Is that, in your opinion, a 11 

fully viable option as a proactive AM?  In other 12 

words, the requirement that they be automatic, is 13 

that really more related to corrective or reactive 14 

AM's? 15 

    16 

   PATRICIA KURKUL:  Yes. 17 

   COUNCIL CHAIRMAN RICK ROBINS:  Thank 18 

you. 19 

   LEE ANDERSON:  I've been hearing, 20 

especially with Jim's comment, it seems to be that 21 

for these section right here of Suboption A, B and 22 

C, we can just go ahead with B because A is -- we 23 

don't want to do that -- C or some other device 24 
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could be included underneath it and I don't think 1 

it's necessary to specify correctly. 2 

   Is the committee okay with that?  We 3 

go ahead with B? 4 

   COMMITTEE MEMBERS:  Yes. 5 

   LEE ANDERSON:  Jessica, we're just 6 

bombing around here.  Would you take us through the 7 

next ones, Suboption D and E. 8 

   JESSICA COAKLEY:  You are.  We're 9 

just rolling along. 10 

   LEE ANDERSON:  I'm sorry, Pres. 11 

   PRESTON PATE:  I'm not a member of 12 

this committee, but your point raises an awareness 13 

that I've had in going through these two or three 14 

first plans.  That there is a pattern developing 15 

that Suboption B for the proactive measures is 16 

subsuming or consuming all of the other options 17 

around it so we might be able to save some time in 18 

the mornings discussion by coming to the conclusion 19 

that we really don't need to consider but one 20 

option, and that's the omnibus option that's being 21 

presented in Option B that does give us the 22 

flexibility to consider what's now being 23 

individually presented in Option A and C in the 24 
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tilefish example. 1 

   LEE ANDERSON:  That's a good idea to 2 

move things along and I'll leave it up to the other 3 

chairs to do. 4 

   Jessica, please. 5 

   JESSICA COAKLEY:  Sure.  The next 6 

pair of options -- these are examples of how -- we 7 

could tackle these types of options -- relate to the 8 

incidental fishery landings and relate to the 9 

mechanisms that are currently in the plan right now. 10 

   One thing that basically we've got 11 

this incidental trip limit that's put into place and 12 

that can be adjusted.  It's already in the plan and 13 

can be adjusted if an overage occurs in the 14 

subsequent year to some reduced amount to account 15 

for that overage. 16 

   The committee could consider trigger 17 

in-season proactive type measures that address 18 

triggers relating to those trip limits or a 19 

mechanism to adjust the trip limit trigger 20 

themselves.  21 

   So, Suboption D is the idea of 22 

reducing the trip limit, and this is similar to 23 

mechanisms we have in other plans.  When the 24 
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tilefish incidental fishery reaches 90 percent of 1 

its allocation, then a trip limit of 200 pounds is 2 

implemented.  Based on my conversations with Jose, 3 

it's typically a 300 pound trip limit that's 4 

implemented for this fishery.  This could be 5 

something that if it looks like the fishery is going 6 

to take it's allocation that fishing year, it hits 7 

90 percent and it may be worthwhile to make an in-8 

season adjustment to slow the approach of that 9 

allocation from being over and then the need for 10 

subsequent mitigation for that overage.  That's one 11 

thing you could contemplate. 12 

   And basically paired with that, you 13 

could consider adjustments to what that trigger 14 

could be.  So, you could have -- the current trip 15 

limit may be 300 pounds, but you could consider well 16 

maybe when 90 percent of the -- if you have 90 17 

percent -- well actually, hold on -- let me -- I'm 18 

mixing triggers and trip limits here -- I haven't 19 

had nearly enough coffee this morning yet to be 20 

perfectly honest. 21 

   Basically, the amount of overage that 22 

occurs in the fishery in the prior year could be 23 

used to help adjust what that trigger should be in 24 
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the subsequent years.  So, the idea is if you go 1 

over by a certain amount and you have this 90 2 

percent trigger in place, well maybe in the next 3 

year it's appropriate to adjust it to when 85 4 

percent of the fishery allocation is taken, then you 5 

would implement that lower trip limit type 6 

adjustment.   7 

   These are ideas for the types of 8 

mechanisms, automatic mechanisms, that you could 9 

consider for this fishery.  Those numbers are 10 

probably not perfect and that's something that if 11 

it's something that the committee is interested in 12 

looking at these proactive in-season type measures, 13 

we'd need to work with the committee and the staff 14 

to figure out what those numbers should be.   15 

   You know, if 90 percent is a good 16 

number at which to drop the trip limit, what that 17 

trip limit should be dropped to.  If it's something 18 

that we want to specify what those numbers should be 19 

in the plan.  Or given that in the tilefish fishery 20 

specifications are set forward, maintain status quo, 21 

unless modified by the Regional Administrator.  So, 22 

is it something that in years when you don't do 23 

specifications if an overage occurs, the Region goes 24 
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ahead and adjusts that trip limit in the subsequent 1 

years.  It's something that that authority should be 2 

given to the Regional Administration to make that 3 

determination in years when specifications aren't 4 

being done.   5 

   This is something -- we're putting 6 

this out there as an option for the committee and 7 

we're looking for feedback on what types of things 8 

would you like to see in the document.  It's 9 

difficult for the FMAT to hone in on what the 10 

committee preferences are going to be and what's 11 

going to be most appropriate for the fishery. 12 

   So, we're looking for guidance on 13 

that from you. 14 

   LEE ANDERSON:  Thank you, Jessica.  15 

Just off the top of my head, D would seem to work.  16 

And that's the current thing now, Jose? 17 

   JOSE MONTANEZ:  No, it is not.  What 18 

we have right now is a 300 pound trip limit. 19 

   LEE ANDERSON:  Oh, so you're dropping 20 

the -- 21 

   JOSE MONTANEZ:  If the incidental 22 

category gets five percent of the overall TAL -- 23 

which is roughly speaking about 97,000 pounds -- if 24 
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they exceed that 97,000 pounds, then the following 1 

year the Regional Administrator has the authority to 2 

reduce the trip limit.  Historically, that has only 3 

happened one time.  Incidental category always comes 4 

under the overall allocation.  The specific year 5 

that that happened there was a lawsuit and a lot of 6 

the regulations were put on hold; and as such, many 7 

individuals were fishing that didn't have permits.  8 

So, that's the only reason we have exceeded the -- 9 

that allocation. 10 

   LEE ANDERSON:  Now, If I can ask 11 

another question.  In your opinion, would Suboption 12 

D, which is the simpler one, is that going to do the 13 

job for us?  Do we have to go to the whistles and 14 

bells of Suboption E? 15 

   JESSICA COAKLEY:  Is that being asked 16 

of the committee or is that being asked -- 17 

   LEE ANDERSON:  Well, I'm asking his 18 

opinion.  Jose. 19 

   JOSE MONTANEZ:  I have not run the 20 

threshold analysis to see what different levels of 21 

individuals are coming in.  However, the system that 22 

we have right now is working well.  Now, that aside, 23 

obviously we need a system that will stop the 24 
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incidental category for landing more than they're 1 

supposed to.  And this appears to be -- could 2 

potentially do the job, but I don't know.  We will 3 

have a run a threshold analysis.  And as Jessica 4 

suggested, I think that we'll have to get involved 5 

in addition to the FMAT to come up with numbers that 6 

are potentially more realistic.  And this could be 7 

fine, but I just don't know. 8 

   LEE ANDERSON:  I turn it over to the 9 

committee for comments on D and E, relative merits 10 

of.  And Laurie, feel free to chip in here. 11 

   LAURIE NOLAN:  (Inaudible comments 12 

away from the microphone.)  13 

   LEE ANDERSON:  You don't have to ask 14 

permission.  Please come. 15 

   LAURIE NOLAN:  Okay.  I am wondering 16 

is there a plan that the committee would meet to 17 

discuss any of this prior to this document being 18 

developed for public hearing -- to bring the 19 

tilefish advisors together or the committee 20 

together? 21 

   COUNCIL CHAIRMAN RICK ROBINS:  22 

Laurie, earlier this morning we did discuss the fact 23 

that we want to engage the advisors prior to 24 
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finishing the public hearing document.  So, my 1 

expectation is that in the first couple of months of 2 

the year we will convene those meetings. 3 

   LAURIE NOLAN:  Okay.  For input on 4 

the options to be chosen or just -- I mean, what's 5 

the input level at that point? 6 

   COUNCIL CHAIRMAN RICK ROBINS:  The 7 

input level would be on all the options in the 8 

documents.  It would be ACL's, AM's, comments on 9 

ABC's, et cetera.  The opportunity for comment from 10 

the AP's would be comprehensive and I would 11 

anticipate that we would do that in advance of the 12 

April meeting, but hopefully in the first couple of 13 

months of the year. 14 

   LAURIE NOLAN:  Okay.  15 

   COUNCIL CHAIRMAN RICK ROBINS:  But 16 

again, I mean, this is the first detailed cut at 17 

this body committee.  So, if you have concerns about 18 

the ACL structure or about the AM's, this is an 19 

opportunity for input too. 20 

   LAURIE NOLAN:  Well, on this point, 21 

particularly the incidental catch level, as Jose 22 

said, it's only been exceeded once and that was when 23 

there was a lawsuit in place that threw the entire 24 
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plan into a mixed position.  So, I think the process 1 

that's in place right now, the 300 pound trip limit, 2 

certainly contains that incidental catch.  When you 3 

look at the landing levels, they're all below 300 4 

pounds, so I don't think you're creating regulatory 5 

discard and they've not exceeded it.  6 

   Oh, and I think to leave it in the 7 

hands of the Regional Administrator to make that 8 

adjustment the following year is fine.  I don't 9 

think you need to develop some new mechanism to 10 

adjust that; because by the time the landing data 11 

comes in, Pat can make the adjustment for the 12 

following year.  That's the way we've been doing it 13 

and it seems extremely effective. 14 

   LEE ANDERSON:  Thank you.  I have a 15 

question then.  Is Suboption E the way we've been 16 

doing it?  We have two options and neither of them 17 

are the way we've been doing it. 18 

   JESSICA COAKLEY:  No.  Suboption D 19 

and Suboption E are not the way the process has been 20 

going.  Basically, the Regional Administrator can 21 

adjust the trip limit for that year if the prior 22 

year incidental fishery allocation is exceeded. 23 

   Suboption D and Suboption E speak 24 
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towards in-season management which is not dealing 1 

with what the trip limits are for the next year.  2 

It's when you're in the current fishing year, if it 3 

looks like you're approaching your incidental 4 

fishery allocation, do you want a mechanism in place 5 

to slow the approach of those landings and prevent 6 

you from going over?  It's something that the FMAT 7 

put forward; it's a consideration, if it's something 8 

you'd like to see in the plan.  If it's something -- 9 

you don't think Option D having -- you know, a 10 

trigger to drop the trip limits is necessary, you 11 

can indicate that as well.   12 

   It's the idea of sort of a stopgap 13 

measure that no, you have not gone over in the past, 14 

but if it looks like you're going to go over, the 15 

implications of going over are going to be some sort 16 

of reactive accountability.  So, is it worth doing 17 

something in-season to slow the approach to that 18 

allocation level and prevent it from being exceeded. 19 

   That's what these options relate to 20 

and it's a little different than the way -- they're 21 

new ideas that are being put out there for this 22 

fishery. 23 

   LEE ANDERSON:  Erling. 24 
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   ERLING BERG:  Thank you, Mr. 1 

Chairman.  If I'm hearing this correctly listening 2 

to Jose and Laurie, if we change Suboption D from 3 

200 pounds to 300 pounds, I think we would be where 4 

we're at today, which apparently is working.  So, 5 

can we do that?  Thank you. 6 

   JESSICA COAKLEY:  Well, that would be 7 

the same as just specifying that the trip limit 8 

exactly as it is right now.  It would be.  The 9 

intent was to drop it to something less than to slow 10 

-- like we do in other fisheries -- for some of the 11 

others, we have an in-season trigger where if it 12 

looks like you're going to go over and you hit 90 13 

percent, it drops to something lower so that you 14 

don't accrue a big overage that you then have to 15 

subtract off the top the subsequent year. 16 

   So, yes.  If you did put 300 pounds 17 

in there, that would effectively function exactly 18 

the same as your current trip limit. 19 

   PATRICIA KURKUL:  I'm sorry.  I 20 

missed part of that, but I don't understand how that 21 

could be.  What's already in the plan is after the 22 

season.  I look at whether or not the incidental 23 

catch limit has been exceeded and make an adjustment 24 
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for the next year.  Whereas, D is an in-season 1 

adjustment.  So, even changing it to 300 pounds, 2 

they're different.   3 

    I would suggest if the Council wants 4 

to stay with the current trip limit adjustment, then 5 

another option in lieu of D and E -- and this is 6 

something I'd like to see in most sectors and 7 

fisheries -- is that there be the ability to do an 8 

in-season closure.  So, it's a really a backstop if 9 

it looks like for some reason things have completely 10 

gone off track, at least there's this ability in 11 

there to do the in-season closure. 12 

   LEE ANDERSON:  For the incidental 13 

fishery? 14 

   PATRICIA KURKUL:  For the incidental 15 

fishery; and for any fishery that has a quota -- has 16 

a hard quota or allocation, then I think there 17 

should be the ability to do in-season closures. 18 

   LEE ANDERSON:  It seems to be if 19 

we've already got the after the season for the next 20 

year that is working, so we want to put this in if 21 

it's -- if we really need a backstop to it, I would 22 

say drop Suboption E, too confusing.  If we do it in 23 

the midway, let's just have the 200 pound go in and 24 
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then maybe add another option that closed the 1 

incidental fishery if it gets close to 90 percent or 2 

95 or some other limit. 3 

   So, we'd have two options to consider 4 

and run it by the advisors.  Rich? 5 

   RICHARD SEAGRAVES:  I'm not that 6 

familiar with the tilefish fishery; but the 7 

terminology is incidental fishery, so the purpose of 8 

an incidental trip limit is to allow for landings 9 

that are taken incidentally to other fisheries.  So, 10 

we have to keep in mind we're trying to constrain 11 

catch at the same time making sure they don't go 12 

over their landings limit.  But if they're simply 13 

out there fishing and taking tilefish while 14 

prosecuting another directed fishery, well maybe 15 

they're generating discards and ultimately or not 16 

controlling catch to the degree that we think we 17 

are. 18 

   So, I'm not sure whether this is kind 19 

of like -- I know we had the old part-time category 20 

and now they've been lumped into incidental or what. 21 

 But I mean, given the terminology would imply that 22 

those fish are going to continue to be taken even if 23 

you close the fishery off.  So, it's something to 24 
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keep in mind as we're going through each of these.  1 

That ultimately we're trying to control catch and 2 

minimize discards to the extent practicable so we're 3 

not creating a violation of another national 4 

standard with this rule. 5 

   LEE ANDERSON:  Pat, would you respond 6 

to that.  He seemed to ... 7 

   PATRICIA KURKUL:  Well, I think at 8 

200 or 300 pounds there is some direction going on 9 

in almost any fishery.  And also, I don't know what 10 

the discard mortality is in the tilefish fishery.  11 

But ultimately what you need to be doing is if 12 

you're exceeding these incidental catch limits, 13 

you've got to have a way to -- you've got to have a 14 

mechanism to correct that.  And so, you can't -- 15 

even if it is incidental catch in other fisheries, 16 

you still have to find a way to reduce that.  So, 17 

you know, I think short of impacting those other 18 

fisheries, you want to do whatever you can in this 19 

one. 20 

   LEE ANDERSON:  Do I hear any advice 21 

from the committee on what to tell Jessica on this? 22 

   Jose, you had your hand up a minute 23 

ago. 24 
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   JOSE MONTANEZ:  I was just going to 1 

clarify the incidental is basically a troll, fish 2 

are caught in troll fishing for other species.  3 

Mortality is basically 100 percent.  4 

   The other thing that I was going to 5 

say, Option D, it is less-complicated than E.  And 6 

we don't need to have those specific values, the 90 7 

percent and the 200 pounds.  We can go back to the 8 

office and look at the data that we have and see if 9 

we can come up with values that more accurately will 10 

fix any potential problems that we might have. 11 

   LEE ANDERSON:  We're kind of running 12 

out of steam here.  And I would suggest that we 13 

direct Jessica to look at Suboption D with Jose's 14 

deal that it may come up with not 90 percent, it may 15 

not be 200 pounds, but something like that.  Forget 16 

about Suboption E. 17 

   But if we're going to be talking 18 

about things, take Pat's suggestion and say one 19 

option at this point would be to close the 20 

incidental fishery.  And we would want to be 21 

considering it taking into the point that Rich said. 22 

 I'm not willing to be Solomon on judging who's the 23 

best on that one at this point. 24 
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   To summarize, for this section here, 1 

we're going to have Suboption D and another 2 

suboption to close the incidental fishery.  Is the 3 

committee good with that? 4 

   COMMITTEE MEMBERS:  Yes. 5 

   LEE ANDERSON:  Okay.  (Inaudible 6 

comments away from the microphone.)  7 

   JESSICA COAKLEY:  I just want to make 8 

sure that for the IFQ fishery, that Suboption F, 9 

that would be an individual adjustment and that's 10 

similar to what we discussed for the other two 11 

species.  So, I think that's pretty consistent with 12 

what you recommended. 13 

   But I also wanted to make sure when 14 

we look at Options G, H or I, in terms of 15 

accountability, whether accountability should be at 16 

the fishery level for the incidental fishery 17 

overages or if it's something that you want to see 18 

occur at the incidental fishery level, how 19 

accountability at that lower level, if there are in 20 

fact overages that occur.  If you could just make 21 

sure you identify for the FMAT what your preference 22 

is. 23 

   What's I've been getting from the 24 
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other two discussions including the Maine fisheries 1 

that you want to see accountability for that portion 2 

of the fishery like what you saw for the Maine 3 

fishery.  I think said put a fence around each of 4 

the different components.  If that's something that 5 

you want here as well, please indicate that and we 6 

can eliminate one option. 7 

   LEE ANDERSON:  Rick. 8 

   COUNCIL CHAIRMAN RICK ROBINS:  Thank 9 

you, Lee.  I do have a question on this.  Under 10 

Suboption H, if you were to have an ACT adjustment, 11 

specifically to the incidental fishery which is what 12 

you're contemplating, it seems to me you might need 13 

to reconcile that with your flowchart.  Because the 14 

way the flowchart is set up, there's not a separate 15 

ACT for the incidental category.  And I'm wondering 16 

if you wouldn't want to -- if that's the direction 17 

we're going, if you wouldn't want to amend your 18 

flowchart to reflect more like the ocean quahog 19 

where you have a separate ACT for that incidental 20 

fishery.  I think that might map out a little bit 21 

more rationally if you're actually making an ACT 22 

adjustment to the incidental.  So, you might need to 23 

have a couple of options for your flowchart there if 24 
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you're considering that. 1 

   But it seems to me the same concept 2 

applies.  If you're trying to isolate the directed 3 

fishery from overages in that incidental category, 4 

you might want to have a separate ACT.  Unless 5 

there's a rationale for not doing it that way. 6 

   JESSICA COAKLEY:  I'm looking at the 7 

other FMAT members to try to remember a rationale in 8 

our last discussions.  I know we tried to follow as 9 

much as we could off of the guidance we had in July, 10 

which I think indicated an overall ACT and then 11 

partitioning these two pieces out.  But Mike has his 12 

hand up. 13 

   LEE ANDERSON:  Mike. 14 

   MIKE RUGGIO:  Thanks.  I think we 15 

were just trying to preserve some of the terminology 16 

as it currently exists in the FMP.  And that what I 17 

think you're technically referring to would then 18 

have those two levels be sub ACT's and we were 19 

trying to limit introduction of new terminology.  20 

The functionality of what you described is as it's 21 

outlined in the Suboption H.  I think we need to 22 

clean that up a little bit perhaps.  The reference 23 

to ACT's is misleading.  And just characterize that 24 
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as an adjustment to the percentage allocated to the 1 

incidental category and we should be out of the box. 2 

   If the preference is to call those 3 

sub ACT's, then certainly we can do that as well.  4 

But I think it's more terminology issue, the 5 

functionality seems to be there. 6 

   LEE ANDERSON:  Other points.  If I'm 7 

going to be summarizing this, Suboption H is the 8 

option that draws the fence around the incidental; 9 

am I correct?  And I would assume -- I would say 10 

that that's kind of the principle we used before.  I 11 

would like to proceed with that principle if the 12 

committee is in agreement.  We have a very docile 13 

committee here.  They're not giving us any hassle.   14 

 (Inaudible comments away from the microphone.)  15 

   LEE ANDERSON:  All right.  If that's 16 

the case then, Jessica, there we would go with H and 17 

take into account whether -- Mike's comments whether 18 

we want to name it something other than a sub ACT or 19 

whatever.  We're going to get the names right.  But 20 

the principle is we draw a fence around the 21 

incidental fishery. 22 

   Mr. Chairman, I believe that 23 

concludes our remarks.  But I want to say one thing 24 
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before we start in directions.  Our committee staff 1 

-- and to Jessica -- on tomorrow, we're supposed to 2 

have a committee report.  Everybody here has heard 3 

all of this stuff.  I don't want to go over it 4 

again, but I do want to have a summary.   5 

   So, I would request that Tom and Jose 6 

and Jessica get together and come up with a page 7 

that says this is what we summarized.  When we have 8 

our report, you put that puppy on the board and we 9 

look at it and we move onto the next thing.  Let's 10 

make sure we really have it, but let's don't discuss 11 

it unless the summary tells us something -- that 12 

we've missed something or there is an error.  So Tom 13 

would you take care of that for tomorrow, working 14 

with Jessica because she's got her notes as well.  15 

That's what I propose to do tomorrow Mr. Chair, I 16 

will do what you request however. 17 

   COUNCIL CHAIRMAN RICK ROBINS:  I 18 

would suggest we take a break for 10 minutes and 19 

come back for Spiney Dogfish. 20 

 (Break: 10:39 a.m. to 10:51 a.m.) 21 

   COUNCIL CHAIRMAN RICK ROBINS:  Let's 22 

go ahead and come back to our seats so we can get 23 

started.  We'll go ahead and start the spiny dogfish 24 
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presentation.  Go ahead, Jessica. 1 

 _________________ 2 

 DOGFISH COMMITTEE 3 

   JESSICA COAKLEY:  Okay.  Beginning 4 

with spiny dogfish, I've got a list of the people 5 

who were on the committee up on the screen, but 6 

there's plenty of room, so everybody at the table. 7 

   Basically, again, you've got three 8 

pieces which are included in your document, which 9 

includes the flow chart, the table of terms, and the 10 

list of ACL/AM's.  I'm going to go over the flow 11 

chart first.  It starts with the overfishing limit 12 

which is specified for the stock.  Scientific 13 

uncertainty could then be accounted for to specify 14 

the acceptable biological catch level.  And then to 15 

insulate the domestic portion of that ABC, Canadian 16 

mortality could then be removed to come up with a 17 

domestic ABC. 18 

   And at the July workshop, the Dogfish 19 

Committee identified that ACL equal ABC was the 20 

preferred construct to deal with that catch 21 

framework and then to adjust management uncertainty 22 

through specification of an ACT. 23 

   Now, in the text options as we go 24 
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into a little bit more detail about why we handled 1 

Canadian mortality in this fashion.  The way the 2 

spec setting process goes right now, Canadian 3 

mortality is taken off after acceptable biological 4 

catch is specified.  So, it wouldn't be different 5 

than our current operating process. 6 

   The FMAT did contemplate different 7 

ways of dealing with Canadian catch if it was 8 

something that needed to be addressed at a higher 9 

level, basically creating a domestic overfishing 10 

level or having the Canadian ACL built into this 11 

process where you would parse it out into a domestic 12 

ACL and a Canadian ACL.  But it raised a whole 13 

series of policy issues.  One relates to the fact 14 

that we can't impose accountability on the Canadian 15 

portion of the fishery.  And the other issue would 16 

be, if you split that overfishing level into an 17 

overall OFL and a domestic OFL, how do you go 18 

through the process of defining overfishing?  Is it 19 

even acceptable to do that?   20 

   So, the current process by which that 21 

Canadian mortality is being addressed now seemed to 22 

fit well with what the FMAT discussed as an 23 

appropriate process.  So, ABC equal ACL, account for 24 
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management uncertainty to specify an annual catch 1 

target.  Catch target includes both discards and 2 

landings, so any discards could be accounted for at 3 

that step to specify total allowable landings. 4 

   Now, I did have -- looking at this 5 

flow chart -- I did have some discussions with Jim 6 

Armstrong about the recreational fishery and any 7 

recreational landings.  There is not management of 8 

the recreational fishery built into this plan, 9 

although there is a small portion of landings that 10 

come in.  And he had indicated that he thought an 11 

appropriate place to address that might be at that 12 

step between the annual catch target and the total 13 

allowable landings for the commercial fishery and 14 

including that in that -- that discard deduction 15 

step where it would account for those additional 16 

takes in the recreational fishery, the majority of 17 

which are -- it's a discard fishery primarily.  18 

There aren't a heck of a lot of people -- I don't 19 

know if there are any people that go out and target 20 

spiny dogfish recreationally.  I think they try to 21 

avoid them at all costs.  So, it could be addressed 22 

at that step. 23 

   So, now, moving over to the text 24 
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options that we have, as I explained, the Canadian 1 

catch would be taken off of the ABC to specify 2 

domestic ABC.  ACL would be set equal to that 3 

domestic ABC and our accountability would be linked 4 

up to that ACL.  The comparison, the ACL to observed 5 

catch, would be based on a single year comparison 6 

which is similar to what we're doing right now when 7 

we look at whether we've gone over, what those 8 

allocations are.  It's done on a single year for 9 

this stock. 10 

   Accountability measures proactive, 11 

and addressing management uncertainty, there are the 12 

same three options for the spiny dogfish fishery 13 

that you saw for the tilefish fishery.  And the 14 

prior committee indicated that they thought using 15 

the Monitoring Committee, in this case it would be 16 

the Spiny Dogfish Monitoring Committee, to review 17 

the information and identify if there is management 18 

uncertainty and if it should be accounted for that 19 

that would be an appropriate step to take. 20 

   So, unless anyone in this group 21 

indicates otherwise, the FMAT would move forward 22 

with a Suboption B as well as for reactive options. 23 

 If the ACL is exceeded, then accountability for the 24 
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dogfish fishery would occur at the overall fishery 1 

level.  Basically, if there is an overage that does 2 

occur, that ACL would be adjusted in the subsequent 3 

year by whatever portion it was exceeded or pound 4 

for pound by which it was exceeded as a single year 5 

adjustment and then the procedural steps that are 6 

already in that framework could be followed whereby 7 

any additional management uncertainty could be taken 8 

into account, the ACT could be specified, and a TAL 9 

then allocated.  So, it would be an overall 10 

accountability. 11 

   And you do have to have some sort of 12 

reactive accountability in place.  At the July 13 

workshop the group indicated they wanted to see that 14 

happen at the fishery level.   15 

   So, those are the options that the 16 

FMAT has put forward as a draft right now.  And it's 17 

up to Rick to field the questions. 18 

   COUNCIL CHAIRMAN RICK ROBINS:  All 19 

right, Jessica.  One significant thing to note in 20 

here -- two things actually -- as Jessica points 21 

out, the Canadian mortality is essentially above the 22 

line, that is above the ACL.  We can project 23 

Canadian mortality and we do on an annual basis but 24 
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we can't control it.  So, that's above the line.  1 

And there's also not a sub ACT or sub ACL for the 2 

recreational fishery because it's really not 3 

significant as a component of the fishery. 4 

   So, with that, are there any 5 

questions on either the proposed structure, ACL 6 

structure, or of Jessica on her presentation?  I 7 

know Jack had his hand up. 8 

   JACK TRAVELSTEAD:  I was just 9 

wondering if there was any consideration to any type 10 

of trip limit adjustments or trip limit triggers as 11 

there were in the last management plan?  And if not, 12 

why not? 13 

   COUNCIL CHAIRMAN RICK ROBINS:  14 

Jessica, do you recall from the discussion? 15 

   JESSICA COAKLEY:  Yeah.  I'm trying 16 

to recall from the FMAT discussions.  I don't think 17 

there's a specific reason why they weren't 18 

contemplated here in terms of accountability.  This 19 

one seemed to be pretty straight forward with the 20 

fishery level accountability so we really didn't 21 

take it beyond that.  However, if there is interest 22 

in either trip limit type adjustments, in-season or 23 

a mechanism for in-season fishery closure, that's 24 
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something that you could also contemplate.  But I'm 1 

not nearly as familiar with this plan as I am with 2 

some of the others, so I'll defer to people who 3 

might be more familiar, other staff. 4 

   COUNCIL CHAIRMAN RICK ROBINS:  Rich. 5 

   RICHARD SEAGRAVES:  Yes.  I think 6 

that's a good point, Jack.  I think the current 7 

structure of the regulatory regime was the idea of 8 

rebuilding the spiny dogfish stock and the trip 9 

limits were set to discourage directed fishing and 10 

allow for landing of again incidental catch.  It 11 

looks like we're going to be moving towards a more -12 

- you know, open directed fishery.  We'd put it back 13 

in the category of our other fisheries.  Probably we 14 

should include kind of a generic system of 15 

adjustable trip limits with a trigger to slow -- 16 

break the fishery down once the quota is getting 17 

close to being reached.  So, the trip limits as 18 

they've existed were under rebuilding scenario. 19 

   COUNCIL CHAIRMAN RICK ROBINS:  Thank 20 

you, Rich.  Jack. 21 

   JACK TRAVELSTEAD:  Just on that same 22 

subject.  I think one thing you need to keep in mind 23 

with spiny dogfish, unlike a lot of other species, 24 
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is the directed fishery is -- has to have a 1 

substantially high trip limit to be able to produce 2 

enough fish for the market to be marketable.  And 3 

the minute you drop that trip limit much below 3,000 4 

pounds you're real quickly into a -- you know, 5 

bycatch fishery or no fishery at all.  But I still 6 

think there's an argument for some type of trip 7 

limit adjustment if we're getting real close to 8 

quotas, especially now that we have so many 9 

different quotas in this fishery with the way ASMFC 10 

has broken it up. 11 

   COUNCIL CHAIRMAN RICK ROBINS:  Jack, 12 

on this point, I would just ask the committee is 13 

there any objection to then asking staff to include 14 

an option to have adjustable trip limits and  15 

in-season closure authority for the fishery?  Is 16 

that acceptable to the committee?  All right.  17 

   Any other questions for Jessica or 18 

any questions on the proposed ACL structure?  19 

Jessica. 20 

   JESSICA COAKLEY:  Okay.  I'll do my 21 

best to work with the FMAT more with staff to try to 22 

figure out how to get the ability to do adjustable 23 

trip limits would work.  I guess one of the 24 
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questions I have, just to make this more clear in my 1 

mind, if it is right now being treated as an 2 

incidental fishery and it may move towards a more 3 

directed fishery, I don't know how we would identify 4 

exactly what those trip limits should be if there 5 

isn't really a need for them right now for the 6 

incidental fishery to have those types of triggers 7 

in place.  I guess we'll have to work with staff and 8 

try to figure out how to deal with that.  Because 9 

the fishery may change, which means the analysis of 10 

what trip limits and triggers and what those types 11 

of mechanisms should be would be different down the 12 

road than what it is now.   13 

   Whereas, it seems with tilefish 14 

they've had those mechanisms in place and they've 15 

been relatively stable for a very long period of 16 

time so they've sort of a history of what is working 17 

in terms of those trip limits for that incidental 18 

fishery. 19 

   COUNCIL CHAIRMAN RICK ROBINS:  I 20 

think one of the things we need to do too is go back 21 

and look at the performance of managing catch and 22 

see what the management precision is and at the end 23 

of the day this option may fall out.  If, in fact, 24 
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management control is relatively good, we may leave 1 

it to in-season closures and simply deal with this 2 

in the ACT when that's set through the assessment 3 

process of uncertainty. 4 

   But frankly, at 3,000 pounds, it is 5 

for all practical purposes a directed fishery.  I 6 

mean, it's obviously not the fishery it was when the 7 

boats caught 20,000 pounds a day, but boats are 8 

directing at 3,000 pounds.  So, that is a 9 

consideration. 10 

   It seems here that we have a very 11 

similar set of considerations on management 12 

uncertainty and I would ask if the committee would 13 

agree that Suboption B, which is similar to what 14 

we've endorsed on the previous actions, would be 15 

acceptable together with Jack's suggestion to add 16 

adjustable trip limits and in-season closures for 17 

proactive measures.  Is there any objection to 18 

moving forward with that?  Seeing none, we'll do 19 

that. 20 

   The reactive measures that are 21 

proposed are necessary.  That would have a fishery 22 

level accountability and adjustment to the ACL if 23 

there's an overage.  And since again there is no 24 
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separate sector really here for the recreational, it 1 

would be a fishery-wide adjustment.  Is there any 2 

objection to that or any desire to add other options 3 

to that?  All right.  Seeing none, we'll move 4 

forward with that. 5 

   Are there any other considerations, 6 

Jessica, on spiny dogfish? 7 

   JESSICA COAKLEY:  Nothing I can think 8 

of, but there's a public hand up. 9 

   COUNCIL CHAIRMAN RICK ROBINS:  Jim. 10 

   JAMES FLETCHER:  I ask Joe and 11 

anybody else, if this plan and the quota only 12 

applies to the female spawning stock biomass and if 13 

the ACL's would only apply by the letter of the law, 14 

the plan is written to rebuild the female spawning 15 

stock biomass.  So, Joe, under the letter of the 16 

law, if the plan is only written to rebuild the 17 

spawning stock biomass of females, does the quota 18 

include both sexes or could the service keep track 19 

of the landings of only the females? 20 

   COUNCIL CHAIRMAN RICK ROBINS:  Joel. 21 

   JOEL MacDONALD:  The way I view the 22 

regulations and the quotas, it applies to spiny 23 

dogfish regardless of whether they're male or 24 
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female, because spiny dogfish in the regulations is 1 

not defined to mean just female dogfish.   2 

   The issue of quota versus rebuilding 3 

target are two separate issues.  We still have to 4 

account for all the mortality in the fishery 5 

including the mortality on male dogfish.  And as is 6 

said, when the threshold at which the fishery is 7 

rebuilt is that amount of large female dogfish, 8 

they're two separate issues. 9 

   JAMES FLETCHER:  If I may, Mr. 10 

Chairman? 11 

   COUNCIL CHAIRMAN RICK ROBINS:  Jim. 12 

   JAMES FLETCHER:  If the landing of 13 

males reduced bycatch and discard under the Magnuson 14 

Act would it be allowable? 15 

   COUNCIL CHAIRMAN RICK ROBINS:  16 

They're still going to be treated as catch; aren't 17 

they?  Joel? 18 

   JOEL MacDONALD:  They're still 19 

subject to the overall quota and subject to the trip 20 

limits.  So, you could land them as long as the 21 

fishery was open. 22 

   JAMES FLETCHER:  Thank you. 23 

   COUNCIL CHAIRMAN RICK ROBINS:  Thank 24 
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you.  With that, that will conclude spiny dogfish.  1 

And with that, we'll move onto squid, mackerel, 2 

butterfish.  Erling, you want to come on up here? 3 

 _____________________________________ 4 

 SQUID, MACKEREL, BUTTERFISH COMMITTEE 5 

   ERLING BERG:  Jessica, we're going to 6 

look to you again for information here. 7 

 _________________ 8 

 ATLANTIC MACKEREL 9 

   JESSICA COAKLEY:  Sure.  I'll go 10 

through the Atlantic mackerel flow chart first and 11 

then we'll do butterfish. 12 

   So, looking at the catch framework 13 

for Atlantic mackerel, the upper portion of this 14 

looks very similar to spiny dogfish.  Where we start 15 

with an overfishing limit, scientific uncertainty is 16 

then accounted for through the SSC process to 17 

specify an ABC, acceptable biological catch.  Then 18 

Canadian mortality could be taken out to isolate the 19 

ABC to be a domestic ABC and that could be set equal 20 

to the ACL based on input from the committee back in 21 

July that they wanted to set ACL equal to ABC and 22 

then deal with management uncertainty through the 23 

use of annual catch targets, ACT's. 24 
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   So, once we hit that ACL level 1 

basically there's a split between the commercial 2 

fishery -- for commercial fishery annual catch 3 

target -- and a recreational fishery annual catch 4 

target.  Management uncertainty could be accounted 5 

for at the step between that ACL and that allocation 6 

to each of those fisheries, so it could be a portion 7 

depending on if recreational fishery has different 8 

sources of uncertainty than the commercial fishery 9 

could be adjusted at that level. 10 

   The recreational fishery for Atlantic 11 

mackerel right now gets an allocation that's handed 12 

off.  However, it's not treated as a hard quota, but 13 

that's something that's apparently in the works 14 

right now through an amendment process.  So, we can 15 

link up the accountability measures to an ACT if it 16 

is set as a hard quota for the recreational fishery 17 

if and when those measures go into place. 18 

   Either of those targets, they're 19 

sector specific targets, or catch targets, so 20 

discards from the recreational fishery or commercial 21 

fishery could be accounted for underneath the 22 

respective fisheries to get us down to the 23 

operational terms that are used to manage the 24 
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landings components of those fisheries right now.  1 

That would be a recreational harvest limit.  And on 2 

the commercial side, domestic annual harvest. 3 

   I have had some discussions with Rich 4 

about discards in the commercial fishery, which are 5 

very small or minimal.  Just like we discussed for 6 

the other species, if it turns out that discards are 7 

zero or discards are not accounted for in the stock 8 

assessment because they're so minor or minimal that 9 

we don't get estimates for those, then that domestic 10 

annual harvest would be equal to that ACT.  It's 11 

just important to have a step where we would account 12 

for it if those discards exist. 13 

   So, that's the general framework 14 

where all these pieces would fit together.  15 

   So, turning now to the text options, 16 

basically, the top portion where we talk about 17 

domestic ABC is -- those are the issues we've 18 

previously discussed why we didn't want to go with a 19 

domestic OFL or a Canadian ACL in this process 20 

because we can't impose accountability on them. 21 

   The ACL is set equal to the domestic 22 

ABC.  In terms of comparison to the ACL, that would 23 

be based on a single year comparison of observed 24 
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catch to what those catch targets might be.   1 

   In terms of accountability, there are 2 

some things that are already in the FMP that serve 3 

as AM-like measures or can be described as AM 4 

measures through this process.  One is in-season 5 

closure authority for the commercial fishery.  If a 6 

hundred percent of the DAH is projected to be 7 

reached, then the fishery could be closed for the 8 

remainder of the fishing year.   9 

   The language in there is something 10 

that we just sort of compiled.  I want to make sure 11 

we work with the plan coordinators to make sure that 12 

we use the actual text that describes the way that 13 

was specified in the FMP previously. 14 

   There's also a trip limit adjustment 15 

that's in place for the commercial fishery to slow 16 

the approach of observed landings to attaining the 17 

DAH.  The directed fishery closes when 90 percent of 18 

the DAH is reached and an incidental trip limit is 19 

implemented of 20,000 pounds if it's before June 1st 20 

or 50,000 pounds if the closure is after June 1st.  21 

So, you do have a trip limit adjustment mechanism 22 

that's already in place. 23 

   In terms of proactive AM's that could 24 
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be contemplated, there were sector specific ACT's 1 

that were identified for the recreational sector.  2 

And for the commercial sector, management 3 

uncertainty could be accounted for in there based on 4 

all the prior committee discussions that Suboption B 5 

by which the Atlantic Mackerel Monitoring Committee 6 

would be relied on for recommendations seems to be 7 

the way everything is going.  So, the committee 8 

should identify for the FMAT if they want to go a 9 

different direction than that, otherwise I'm going 10 

to scribble those other two options right out at 11 

this point. 12 

   In terms of reactive AM's, there's a 13 

list of different mechanisms that could be used.  14 

And actually, did I say reactive.  Is that 15 

proactive?  I may have a typo there.  No.  I think 16 

it's reactive.  Okay.  17 

   So, some options that could be 18 

considered, there is not an overage deduction that 19 

is currently in place for the commercial fishery.  20 

For many of our commercial fisheries, we do have 21 

commercial landings overage deductions that are 22 

utilized to adjust for that landings component.  23 

That's in Suboption D, that's something that could 24 
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be contemplated for the commercial fishery.   1 

   Another potential option could be 2 

reductions to the either the trip limit triggers or 3 

adjustments to the trip limits.  These are similar 4 

to what we had talked about for tilefish.  These are 5 

-- you know, examples of the types of mechanisms 6 

that you could consider, the numbers that the FMAT 7 

has plugged in there, ones that we just sort of just 8 

came up with as fillers.  If they are things that 9 

you want to consider, we need to work with the staff 10 

and with the committee or advisors to identify what 11 

those values should be through some sort of 12 

analysis. 13 

   So, there could be adjustments to 14 

trip limits in subsequent years if there is a DAH 15 

overage that does occur for that commercial 16 

component of the fishery. 17 

   If the ACL is exceeded in that 18 

recreational fishery either allocation or hard 19 

quotas responsible for that overage, the committee 20 

could identify one of two approaches to dealing with 21 

this.  One could be a recreational harvest limit 22 

overage deduction.  Basically if that ACL is 23 

exceeded, you realize that it's the recreational 24 
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harvest limit, that landings component that's 1 

responsible similar to the commercial fishery, you 2 

would have a landings repayment that occurs in the 3 

next year that would be a single year adjustment.  4 

   Other types of options that could be 5 

considered would be recreational in-season 6 

accountability.  These could include mechanisms such 7 

as under sub Suboption H-1 or sub Suboption H-2.  If 8 

the recreational harvest limit is projected to be 9 

exceeded within the fishing year, then the 10 

recreational fishery would close.  It could be if 11 

the recreational harvest limit or a certain portion 12 

of it has been utilized, then there could be 13 

consideration to close for the remainder of the 14 

fishing year.  These are just two types of options. 15 

 And I guess it depends on whether it's appropriate 16 

to look at projected information, to look at how 17 

much of the current harvest limit has been attained, 18 

and not use projected information.  That's another 19 

way of looking at it. 20 

   And in addition here, based on 21 

discussions we've had with staff, there are other 22 

types of mechanisms that you could consider and that 23 

could be implementing a possession limit or other 24 
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types of measures if it looks like a certain portion 1 

of the harvest limit has been utilized or some sort 2 

of trigger to the management measures to reduce the 3 

numbers of landings.  Or, it could be a trigger that 4 

occurs in the next year.  Maybe you go over in the 5 

current year and you say well in the next year we 6 

want to utilize some sort of possession limit to 7 

ensure that that doesn't occur.   8 

   There's a good deal of flexibility 9 

here in that the committee and the Council haven't 10 

really had discussions about how they want to deal 11 

with the recreational fisheries in general, not just 12 

for this species, but for many of the others that 13 

we're going to talk about today.  What your 14 

preferences are in terms of how to deal with 15 

accountability and how to deal with the data that we 16 

have available, because there are limitations to the 17 

recreational data we have available, the timeliness 18 

of it, the precision of it.  And that's going to 19 

factor into the tradeoffs between what actions are 20 

appropriate versus the subsequent repercussions if 21 

you do go over and you haven't taken action, what 22 

does that mean for the next year. 23 

   So, that's basically -- it should be 24 
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all in the recreational fishery.  We definitely need 1 

to have a more detailed discussion about how to deal 2 

with that. 3 

   And also, in order to address sort of 4 

the overall fishery level because most of these 5 

options speak specifically to either the 6 

recreational harvest limit or the DAH which is that 7 

landings component.  So, you're accounting for those 8 

pieces.  But there are also discards that factor 9 

into this.  So, there's the idea that you need to 10 

have an overall fishery accountability.  And since 11 

sector specific ACT's are being used here, if the 12 

ACL is exceeded and either the recreational or the 13 

commercial fishery is responsible for it -- and that 14 

wasn't accounted for in those other accountability 15 

mechanisms or deductions -- either at the DAH level 16 

or the recreational harvest limit level -- then 17 

adjustments could be made to those ACT's in the 18 

subsequent year to account for that mortality that 19 

occurred. 20 

   One other concept that the FMAT had 21 

tossed around was the idea of how to bring the 22 

imprecision of the information into the concepts of 23 

these adjustments; that there is some imprecision in 24 
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the information and if there are sort of minor 1 

overages.  For example -- you know, if the 2 

recreational fishery ACT is exceeded -- you know, by 3 

a very small amount but it doesn't necessarily 4 

trigger the ACL, do we really want to make an 5 

adjustment to that ACT if it's just a few percent 6 

and it falls within that level of imprecision of the 7 

estimates themselves.   8 

   So, that was another idea that we had 9 

tossed around and that's in that Suboption J at the 10 

very bottom.  That isn't something that we've gotten 11 

into discussion about at this point, but there is 12 

data imprecision and that's going to factor into how 13 

all these pieces fit together and how we account for 14 

all those sources of mortality below the ACL. 15 

   So, in terms of options that are 16 

available that lays those out, by no means is the 17 

FMAT married to each of these individual options.  18 

We're putting them forward as the types of AM's you 19 

could consider and we're looking for input on what 20 

your preferences are and where you would like to see 21 

these go for Atlantic mackerel. 22 

   ERLING BERG:  Thank you, Jessica.  23 

We're going to try to get through this as quickly as 24 
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possible if we can.  The proactive AM's.  Preston 1 

Pate wrote up something this morning about Option B 2 

seems to be the preferred option on all of these and 3 

the other species that we've done this morning. 4 

   But I am looking for comments on 5 

proactive AM's.  We have Suboption A, Suboption B or 6 

C.  Does anyone have a comment on any of those? 7 

   COUNCIL CHAIRMAN RICK ROBINS:  8 

Erling, I had a question first if you don't mind.  9 

Let's see.  I guess there are several things that 10 

have come up later on here in the -- maybe as we 11 

consider the recreational accountability measures. 12 

   And one is really the issue of 13 

allocation and whether it might be feasible to 14 

consider that here, because I'm wondering how you 15 

would set your ACT's between the two sectors in 16 

advance of having an allocation. 17 

   And then also, whether we want to 18 

consider adding multi-year averaging as an option to 19 

the corrective AM's for the rec sector to try to 20 

smooth out the effects on the fishery associated 21 

with an overage. 22 

   And finally, under Suboption H-1, 23 

where we have in-season accountability, this again 24 
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talks about if it's greater than 50 percent, if your 1 

projected overage is greater than 50 percent, you'd 2 

have a closure for the remainder of the season.  And 3 

I guess the question there is what's an appropriate 4 

number?  Is 50 percent the right number?  And I 5 

think that's where you have a little bit of a 6 

tradeoff between the precision of the data when 7 

you're dealing with projected catch in-season versus 8 

the implications to the fishery.  Is 50 percent 9 

acceptable?  Should it be 25?  I don't know what the 10 

right number is there.  I guess I would suggest that 11 

maybe we would have a range in there and again 12 

solicit input from our advisors as to what might be 13 

an acceptable value for that number.   14 

   And I think that's -- on the one 15 

hand, we have biological considerations and we also 16 

have some values that need to come into play as we 17 

consider that.   18 

   But on the issue of allocation, I 19 

wonder if you could comment on that or perhaps Jason 20 

as it relates to our other ongoing amendment? 21 

   JASON DIDDEN:  Thank you, Mr. 22 

Chairman.  We had some discussion about -- within 23 

Suboption G, just adding in a sentence at the end.  24 
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That as it states right now, if there's an overage 1 

that occurs at the ACL level, if we get an 2 

allocation as Amendment 11 considers, then it would 3 

occur at the recreational allocation level.  Just so 4 

if that happens in Amendment 11 -- and then it would 5 

-- just instead of being done at the ACL level, the 6 

repayment would be done at the recreational 7 

allocation level. 8 

   COUNCIL CHAIRMAN RICK ROBINS:  Well, 9 

I wonder if it would be beneficial to consider the 10 

allocation question in this action?   11 

   Pat, do you have any comment on that? 12 

 If you don't have an allocation, how are you 13 

proposing to set the ACT, just based on historical 14 

catch or some other ... 15 

   JASON DIDDEN:  I think it would be 16 

done as is essentially done now.  There's some 17 

assumption made about what the recreational catch is 18 

or should be or could be, and that's what's done now 19 

and it would be done that way until such an 20 

allocation is made.  There was some discussion 21 

within the last year say of how -- where should that 22 

allocation be made.  Should it be done within 23 

Amendment 11?  Should it just be rolled to the 24 



  
 

 

 
 
 

 148

omnibus?  And I think at the committee level the 1 

thought was that allocation kind of -- there's 2 

enough going on in the omnibus and keep that 3 

allocation at the species committee level and the 4 

process remains there. 5 

   However, I think in the omnibus there 6 

are provisions to change -- in the NOI for the 7 

omnibus there are provisions you could consider 8 

making an allocation.  And so, that discussion 9 

happened.  And to date, it was decided leave that in 10 

11.  But there's flexibility as to how the Council 11 

wants to do that, I think. 12 

   ERLING BERG:  Pat. 13 

   PATRICIA KURKUL:  Well, I guess I 14 

assumed by setting the ACT you were in fact deciding 15 

to allocate to the recreational fishery.  I mean, it 16 

effectively becomes an allocation even if you do it 17 

the same way you're doing it now, which is sort of 18 

decide how much they might catch or would catch. 19 

   There's a lot of different ways to 20 

treat this as we've already seen.  You can just 21 

deduct if off of different places in the flow chart 22 

here.  But if you're going to call it an ACT, then I 23 

think it's an allocation. 24 
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   ERLING BERG:  Jason. 1 

   JASON DIDDEN:  I think you're right. 2 

 And Amendment 11 will get into -- and the time line 3 

should be very coincidental in terms of when each 4 

are being implemented more or less.  So, I think 5 

Amendment 11 gets into more of the allocation 6 

decision about how much should and how should it be 7 

allocated.  But essentially, if there's an ACT set, 8 

it's making a de facto allocation. 9 

   PATRICIA KURKUL:  I'm a little 10 

concerned with that process.  I don't see how you 11 

can in one amendment set the allocation and decide 12 

how the allocation works and then in a different one 13 

assume that there is an allocation when you don't 14 

know what the timing will be between the two.  I 15 

mean, unless you know for a fact that Amendment 11 16 

is going to precede this, then I think you have to 17 

treat the ACT differently in the interim in this 18 

amendment. 19 

   JASON DIDDEN:  So, how would you have 20 

to treat it? 21 

   PATRICIA KURKUL:  It can't -- you 22 

can't assume it's an allocation.  You have to deduct 23 

it off somewhere else here.  And then what you could 24 
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potentially do is say, if a subsequent amendment to 1 

the mackerel FMP changes it and makes this the 2 

recreational fishery a specific allocation, then 3 

this will be the process. 4 

   ERLING BERG:  Any other comments?  5 

Rick. 6 

   COUNCIL CHAIRMAN RICK ROBINS:  7 

Erling, based on some of this discussion, I think 8 

the committee might want to consider -- it might 9 

seem to be a cleaner option to go ahead and make the 10 

allocation decision here; that is, in the context of 11 

the omnibus.  And perhaps we could have a one-day 12 

committee meeting to take that up.  That might be a 13 

cleaner option than doing it separately in the other 14 

amendment. 15 

   ERLING BERG:  Didn't we have language 16 

somewhere that we talked about this to allow -- 17 

allocate quota to the recreational at one and-a-half 18 

times something or other?  It's out there somewhere. 19 

 Jason. 20 

   JASON DIDDEN:  Yeah.  There has been 21 

some -- the number of different options are in 11 22 

and it probably would be fairly easy to roll those 23 

options into the omnibus.  From my staff 24 
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perspective, the same thing gets accomplished.  I 1 

don't have an opinion of which way is best.  It 2 

sounds like maybe it would be cleaner for it to be 3 

in the omnibus. 4 

   ERLING BERG:  Rick. 5 

   COUNCIL CHAIRMAN RICK ROBINS:  Just a 6 

follow-up question then for staff and the Regional 7 

Office as to whether or not including that decision 8 

would -- including the allocation decision would in 9 

anyway risk the delay of the omnibus?  I mean, I 10 

think from a committee perspective we could have a 11 

one-day meeting and address it there.  But I wonder 12 

if staff could comment -- or the Regional Office -- 13 

on document development? 14 

   ERLING BERG:  Jason, do you want to 15 

respond? 16 

   JASON DIDDEN:  There may not even be 17 

a need for a committee meeting because I mean the 18 

alternatives are already fleshed out and ready to go 19 

out for public hearings and DEIS that should publish 20 

within the next month.  So, the actual analysis 21 

work, I think, has already been done. 22 

   ERLING BERG:  Jessica. 23 

   JESSICA COAKLEY:  I just realized I 24 
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went back to Joel's seat and not mine.  I was 1 

wondering why it looked so strange in my spot. 2 

   But basically, there are two issues 3 

here.  One, as we're going through and developing 4 

these frameworks of ACL and AM's, it's becoming 5 

apparent that it will likely not trigger the need 6 

for an EIS, that it will most likely go through as 7 

an EA, Environmental Assessment, because many of the 8 

alternatives that we're looking at are procedural 9 

alternatives, mechanisms, to have different factors 10 

accounted for in this process but not necessarily 11 

knowing exactly what those values are going to be, 12 

what those numbers are going to be.  13 

   However, allocation issues do trigger 14 

EIS's typically and they have based, on discussions 15 

we've had with Joel previously.  So, if the 16 

allocation issue is to be included in the omnibus 17 

document, it would likely slow that process down 18 

because even getting the EA done in time is going to 19 

be a big push.  There would be a lot of additional 20 

work that would then be involved.  21 

   However, what I would suggest is the 22 

allocation issue could be left in your Amendment 11 23 

and then we could have for that recreational fishery 24 
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specifically sorted.  And if and then -- you know, 1 

if it turns out that this is not a hard allocation, 2 

that this is just sort of a specification of an 3 

amount, then accountability for that component, that 4 

recreational fishery, would be handled in this 5 

fashion.   6 

   If there is a hard allocation that's 7 

specified for that fishery, whatever the precepts of 8 

that allocation are, those would be handled in your 9 

amendment, then accountability would be handled in 10 

this fashion.  That would still keep us within the 11 

constraints where we can still get this through as 12 

an EA and move along.  Those time lines would give 13 

us a little more flexibility -- give you the 14 

flexibility to deal with the allocation in your EIS 15 

and on your time lines.  Does that sound reasonable? 16 

   ERLING BERG:  Pat. 17 

   PATRICIA KURKUL:  Yeah.  I think that 18 

sounds reasonable.  I'm looking at the work plan and 19 

the Council has scheduled to take final action on 20 

Amendment 11 in February.  Has that changed? 21 

   JASON DIDDEN:  Probably given delays 22 

in getting the NOA for the DEIS out for the Federal 23 

Register. 24 
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   PATRICIA KURKUL:  The NOA shouldn't 1 

impact whether the Council could take ... 2 

   JASON DIDDEN:  The NOA and then 3 

public hearings, it's probably more likely to be the 4 

next meeting after that.  I know we've sent up a 5 

revised action plan on Amendment 11.  I don't have 6 

the dates right in front of me.  It probably will be 7 

after that February meeting given we have to go 8 

through public hearings still. 9 

   ERLING BERG:  Rich, do you have -- 10 

   RICHARD SEAGRAVES:  Yeah.  In terms 11 

of nomenclature here, I think we're okay by leaving 12 

it in the way it is.  It's currently written in the 13 

FMP that the recreational fishery gets an allocation 14 

of 15,000 metric tons and I think that's the wording 15 

that's in there.  So, in the traditional sense, they 16 

don't get a percentage.  They get 15,000 off the 17 

top.  So, that would specify the target if we didn't 18 

change that. 19 

   Amendment 11 contemplates a 20 

percentage split.  So, I think we're okay. 21 

   ERLING BERG:  Thank you.  Peter. 22 

   PETER deFUR:  Thank you, Mr. 23 

Chairman.  Rick made a suggestion that I'd like to 24 
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make sure isn't lost, and that's to use multi-year 1 

determination, whether it's averaging or some other 2 

method -- you know, to smooth out those year-to-year 3 

variations.  I think they're a good idea and I think 4 

this is probably the first time where that's been 5 

appropriate -- or we haven't needed that for the 6 

other species, particularly in the rec industry. 7 

   ERLING BERG:  Thank you.  That is 8 

coming up, so thank you.  Any other comments around 9 

the table?  Committee?  Do we need to pick an 10 

option?  Suboption B seems to be the one that 11 

everybody has preferred up to now.  Can we do this 12 

by consensus so we don't need a motion or anything? 13 

 Looking around the table?  I see a lot of nodding 14 

going on.  I don't see anybody shaking their head 15 

backwards, so Suboption B is preferred.  Thank you. 16 

   Then we go onto the reactive AM's.  17 

You heard Jessica.  Is there any preference for any 18 

of these?  We have Suboption D, E and F.  Any 19 

comments on these?  Howard. 20 

   HOWARD KING:  One question, Jessica. 21 

 The five percent overage keeps cropping up and you 22 

alluded to it earlier as being as being less than 23 

five percent being a small percentage.  Is that 24 
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simply reasonable or is there a basis for the five 1 

percent? 2 

   JESSICA COAKLEY:  No, it was just 3 

something that the FMAT had said, well, why don't we 4 

-- you know, put in five percent as a number that 5 

could be contemplated.  But really to determine what 6 

that trigger -- that threshold before you make sort 7 

of that adjustment, either the trip limits or the 8 

possession limits might be, you need to have some 9 

sort of analysis to figure out what that should be.  10 

   And the idea was -- you know, you 11 

don't want to necessarily want to be -- if you want 12 

to have sort of an automated mechanism for adjusting 13 

trip limits in response to overages, you don't want 14 

to necessarily be jerking trip limits around every 15 

single year that you go over.  If it's just a small 16 

overage, it may just be more appropriate to account 17 

for it with a reactive AM, a pound-for-pound payback 18 

for the commercial overage and then just say well, 19 

hopefully the next year that won't happen, but if it 20 

happens again and if goes over by a big amount, 21 

well, maybe we have an issue so we need to think 22 

about -- we need to have a mechanism to figure out 23 

what those trip limits should be in the next year 24 
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and how those should be adjusted in response to 1 

that. 2 

   So, again, those numbers in there, 3 

they're sort of sample of what you could do.  And if 4 

there's something that like you like the idea of 5 

having a trip limit trigger adjustment or some sort 6 

of mechanism to adjust trip limits in response to a 7 

DAH overage, you need to identify what things you'd 8 

like to see in more detail.  And then the FMAT can 9 

work to analyze that with staff.  But it's not 10 

something you're interested in doing or want to have 11 

or you feel like the mechanisms that are in the plan 12 

right now are adequate, you need to indicate that to 13 

us as well. 14 

   ERLING BERG:  Thank you.  Are there 15 

any other comments around the table?  Jason. 16 

   JASON DIDDEN:  Some staff discussions 17 

around this have been that if you had a ten percent 18 

overage, under Option E and F, to reduce a trigger 19 

threshold by ten percent or reduce the trip limit by 20 

ten percent, who knows what that's going to do.  Say 21 

mackerel you had a 20,000 pound trip limit and you 22 

had no ridge, you reduced the 20,000 by ten percent, 23 

who knows what that's going to do. 24 
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   So, one option could be to simply 1 

things down to Suboption D with the pound-for-pound 2 

payback.  And then in the discussion part of the 3 

document, note that Suboption E and F are 4 

essentially already done by the Council.  Every 5 

specs go around.  If there's no ridge, the 6 

Monitoring Committee comes up with recommendations 7 

for what kind of trip limit trigger reduction or 8 

trip limit reduction would avoid an overage the next 9 

year. 10 

   So, you have the hard payback in 11 

there and that really makes the most sense.  If 12 

that's in there, the Council will have a lot of 13 

incentive -- you know, to look at what the 14 

Monitoring Committee says to avoid an overage again 15 

the next year.  And just to go with Suboption D and 16 

have E and F in the discussion part of the document 17 

that's already done by the Council in the plan now. 18 

   ERLING BERG:  Can we do this by 19 

consensus again?  Is there agreement then that D is 20 

the preferred option?  Is there any objections to 21 

that?  I mean, I'm looking around the table.  I 22 

can't see everybody.  We'll go ahead with that. 23 

   The next one is if the ACL is 24 
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exceeded and the recreational fishery is responsible 1 

for the overage, then we have two options, G and H 2 

and H-2.  Any comments on those?  Pres. 3 

   PRESTON PATE:  Jason, is the opinion 4 

that you just expressed on the recreational 5 

deduction the same for this?  I mean, can we take 6 

the same approach with the recreational deduction in 7 

the subsequent year that we just did with the 8 

commercial? 9 

   JASON DIDDEN:  It's similar, yes.  10 

For H-1, my thinking is that the mackerel MRFSS's 11 

estimates tend to be extremely variable, especially 12 

year to year in the first few WAVES.  And then if 13 

you're using those for projections, you could have a 14 

pretty volatile system of openings and closings.  15 

So, for mackerel, H-1 could present some problems.  16 

   For H-2, if the -- through WAVE three 17 

you hit 90 percent, then to close it in September 1, 18 

most of the landings have occurred by September 1.  19 

With mackerel you always have kind of the danger of 20 

there are some dockside intercepts in there that 21 

could be 200 fish because there's no trip limit.  22 

And you do have some very high -- there's a 23 

potential to have a very high intercept that blows 24 
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the MRFSS numbers out of the water. 1 

   So, I mean, one thought could be 2 

don't use H-1 -- the same thing, go with Option G, 3 

you have that payback built in.  And maybe modify H-4 

2 that if you hit that 90 percent then you went to a 5 

closure with -- you went to a possession limit 6 

starting September 1 to make sure you don't have 7 

again a very high landing number and blow the MRFSS 8 

numbers sky high. 9 

   And maybe even replace H-1 with -- if 10 

you do have an overage caused by the recreational 11 

side, then in the next year you would implement a 12 

possession limit on the recreational side.  Again, 13 

my -- I suspect if you had an overage, a big part of 14 

it could again be the single very large 100, 200 15 

fish and that if you went and -- again instituted in 16 

the next year a trip limit of even say 50 or 75 17 

fish, you'd eliminate the possibility of having 18 

those -- at least for legal landings anyway -- so 19 

you could again do H-2 -- you know, if you wanted 20 

some in-season thing, I would say H-1 -- H-2 over H-21 

1 and maybe make it a possession limit versus a 22 

closure since again most of the landings have 23 

occurred by September 1.  But you do have the danger 24 
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of having some high estimates with the MRFSS and how 1 

the mackerel fishery operates. 2 

   ERLING BERG:  Thank you, Jason.  Any 3 

comments on the trip limits for the recreational 4 

fishery? 5 

   JESSICA COAKLEY:  Yeah.  I just want 6 

to make sure that I'm sort of consolidating all the 7 

input that we're getting on a couple of different 8 

issues.   9 

   So, for the recreational fishery, 10 

that first suboption that we talked about was the 11 

harvest limit overage deduction.  And basically what 12 

we decided was there's an issue as to whether that 13 

allocation is going to be hard or sort of a soft 14 

allocation to set that ACT.  But depending on which 15 

it is, we'll have that sort of if then.  If it is a 16 

hard allocation, then it would be accounted for at a 17 

specific level.  If it isn't, it would be accounted 18 

for probably at a higher level like the ACL level.   19 

   So, for that option, I think that's 20 

pretty much straight forward.  As well as hearing 21 

the issue about the three-year, multi-year 22 

averaging.  I want to make it clear when we talk 23 

about that three or multi-year averaging that that's 24 
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the averaging of the observed catch prior to 1 

comparing to that single year ACL in terms of 2 

accountability -- or ACT -- excuse me -- single year 3 

ACT -- because we're going to get an ABC for any 4 

given year, get it to the ACL, get it to an ACT.  5 

So, we would use a three-year rolling average of 6 

that observed catch to smooth that variability when 7 

we compare that to that recreational ACT. 8 

   And then what I'm hearing for the -- 9 

an additional step for recreational accountability, 10 

there's really a choice as to whether you want to 11 

try to do something in-season.  It sounds like 12 

there's a lot of uncertainty with the information.  13 

In-season it's pretty variable.  Of if you want to 14 

have something that's more of a reactive type 15 

measure where if it turns out that you've gone over, 16 

that you'll react to it in the next year with a 17 

possession limit type adjustment. 18 

   So, I'm pretty clear on most of the 19 

other stuff.  I guess the question is do you want to 20 

deal with the rec fishery?  Any additional 21 

adjustments to measures in-season or is it something 22 

that you want to do as a reactive sort of next year 23 

type of response with possession limits? 24 
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   ERLING BERG:  Pres, do you have a 1 

comment? 2 

   PRESTON PATE:  Yes, Mr. Chairman.  3 

Thank you.  I think in-season adjustment on any 4 

fishery is going to be problematic, this one in 5 

particular since we don't start the season out with 6 

any constraints on the recreational fishery.  So, 7 

sub Suboption H-1 appears to me to be impractical 8 

for consideration, even with adding the provision in 9 

there for bag limits imposed on the subsequent year 10 

just doesn't seem to be a very workable solution to 11 

it.   12 

   So, on sub Suboption H-2 is more 13 

acceptable.  I have some concerns about the 14 

implementation of a bag limit at the 90 percent 15 

level.  I think if we wanted to go the route of 16 

imposing a possession limit during the season, then 17 

I would recommend lowering that percentage to 18 

something else, maybe 80 percent.  90 percent seems 19 

like you're cutting it pretty close in putting in 20 

place the mitigated measures of possession limits. 21 

   My preference would be to leave it as 22 

it is, the 90 percent and the closure.  It seems a 23 

cleaner approach to me then trying to implement some 24 
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type of possession limit at that level. 1 

   ERLING BERG:  The only problem with 2 

that then there would be no fishery at all.  And 3 

like Jason said, there is a fishery late in the year 4 

so that would be completely eliminated.  5 

   I kind of like putting the trip limit 6 

in at an earlier stage, like you say maybe 80 7 

percent, an arbitrary number. 8 

   PRESTON PATE:  And I'm fine with 9 

that, Mr. Chairman.  I think it's -- my concern was 10 

that the 90 percent is cutting it a little bit close 11 

for the annual landings.  And if there is support 12 

for having some mitigated measures in place to allow 13 

the fishery to continue throughout the remainder of 14 

the year, I'm fine with that, but I'd recommend 15 

maybe lowering that percentage trigger to 80 percent 16 

instead of 90. 17 

   ERLING BERG:  Thank you.  Any 18 

comments on ... 19 

   COUNCIL CHAIRMAN RICK ROBINS:  20 

Erling, just on the issue of in-season 21 

accountability, I think -- this is not going to be 22 

easy to achieve -- but I think we do need to try to 23 

preserve some options that get at in-season 24 
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accountability because if we don't have something in 1 

place, then we run the risk of having to handle any 2 

overages on a corrective basis.  And that could have 3 

the effect of closing the fishery on a fairly large 4 

scale. 5 

   And if that means H-2 and another 6 

option that would have a lower trip limit, as Pres 7 

suggested, then that's fine.  But I think it's 8 

important that we try to preserve and develop some 9 

of those in-season options. 10 

   ERLING BERG:  Thank you, Rick.  11 

Jason, do you have a comment? 12 

   JASON DIDDEN:  Jessica, could the 13 

committee say they're most interested in H-2 and let 14 

the FMAT do some work with what kind of percent 15 

threshold and what kind of trip possession limit 16 

would make the most sense? 17 

   JESSICA COAKLEY:  Yeah.  That would 18 

be fine.  That would make sense. 19 

   ERLING BERG:  Pat. 20 

   PATRICIA KURKUL:  That goes to my 21 

question.  I had hoped that we were discussing these 22 

more in concept and that the FMAT would have the 23 

ability to deal with some of these percentages and 24 



  
 

 

 
 
 

 166

make adjustments to what I thought were 1 

placeholders. 2 

   And I agree with Pres that in-season, 3 

especially on the recreational side, is going to be 4 

-- in-season on the recreational side is going to be 5 

pretty difficult.  And so, I think you'd want to 6 

have G in combination with something else and maybe 7 

again the ability to do in-season closures.   8 

   My reaction to H-2 was that if we're 9 

at 90 percent after WAVE three by the time we close 10 

in September, we're over.  We're already over.  And 11 

so, I think it would be difficult to justify either 12 

doing something that didn't close, and that's why I 13 

also agree that you need to look carefully at the 14 

percentages here. 15 

   ERLING BERG:  Should we look at 16 

adjusting it at an earlier stage then?  I mean, 17 

maybe even 80 percent is not a low enough number.  18 

Perhaps even something lower, 75, 70, some other 19 

arbitrary number, would that be more acceptable? 20 

   PATRICIA KURKUL:  I think that's what 21 

the FMAT should look at, yes. 22 

   ERLING BERG:  So, is that agreeable 23 

to the committee?  Jason, comment? 24 
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   JASON DIDDEN:  Just a question.  1 

Could the closure be based on a three-year average, 2 

just like the ACL was?  That could just be another 3 

thing for the FMAT to consider. 4 

   ERLING BERG:  Peter. 5 

   PETER deFUR:  What do you mean, 6 

Jason?  Three-year average of the annual or the 7 

seasonal pattern or the temporal pattern or what? 8 

   JASON DIDDEN:  It would be -- however 9 

it was designed, if you're looking at WAVE three for 10 

a September 1 shutdown, then you would just average 11 

WAVE one, two and three -- or two and three -- for 12 

three years.  I mean, if they're only going to have 13 

to -- if that's how the ACL deduction is being 14 

based, maybe make the closure based on the same 15 

fashion.  Just a thought.  And it could be another 16 

thing to turn over to the FMAT for consideration. 17 

   PETER deFUR:  Yeah.  I would hope the 18 

FMAT would look at the distribution of estimates 19 

over the course of the season, just seeing what 20 

percentage makes best sense at what time period over 21 

at least three years. 22 

   ERLING BERG:  Jessica, I'm sorry. 23 

   JESSICA COAKLEY:  Yeah.  Absolutely. 24 
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 I mean, as Pat had pointed out, these were intended 1 

to be placeholders.  The FMAT didn't -- we sort of 2 

subbed in numbers to get the discussion going, 3 

things that could give you an idea of what types of 4 

things you could consider, but we haven't hashed out 5 

what those exact values should be.  Because to be 6 

honest, for any of the individual options that have 7 

sort of these numerical possession limits, trip 8 

limits triggers, there's a lot of analysis that's 9 

going to be involved in that and it wasn't worth 10 

going down that path until you identified what types 11 

of direction you wanted to go in so we could put the 12 

resources towards actually analyzing that stuff in 13 

more detail.  We didn't want to go running down 14 

roads that are dead ends. 15 

   ERLING BERG:  Rick. 16 

   COUNCIL CHAIRMAN RICK ROBINS:  17 

Erling, just thinking about this option in the 18 

context -- in the broader context about our other 19 

FMP's, that is Option H-2, as we go back to the 20 

FMAT, it may be helpful to ask the FMAT to come up 21 

with a range of options of appropriate percentages 22 

if we think about having this option in our other 23 

recreational FMP's, such that the percentages would 24 



  
 

 

 
 
 

 169

be analyzed and recommended based on the seasonal 1 

distribution of landings within each fishery. 2 

   So, in other words, the fishery 3 

characteristics would be taken into consideration in 4 

trying to come up with an appropriate percentage 5 

threshold here.  And I think that would be a 6 

reasonable ask of the FMAT. 7 

   ERLING BERG:  Thank you.  The whole 8 

purpose here was to just get a range of options for 9 

the FMAT to look -- or the staff to look at and come 10 

back to the Council or the committee with. 11 

   But I had a question for Pat.  How 12 

closely is the recreational fishery monitored, I 13 

mean as far as catching?  I mean, how up to date is 14 

that? 15 

   PATRICIA KURKUL:  Jessica and Nancy 16 

and a lot of the other technical people can answer 17 

that more easily than I can.  We're using the MRFSS 18 

information obviously and the information is 19 

available about six weeks after the end of the WAVE 20 

and each WAVE is a two-month period.  Does that -- 21 

is that what you're asking? 22 

   ERLING BERG:  Yes.  So, it's not 23 

really, really that fresh information.  That was my 24 
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question. 1 

   Are there any other comments?  I 2 

don't see any other hands around the table.   3 

   So, we want to go ahead with Option 4 

G, Suboption H, with the -- H-2, I'm sorry -- with 5 

the other options that are put into it and give the 6 

staff some leeway as far as direction and to come 7 

back to the committee with. 8 

   JESSICA COAKLEY:  Yeah.  I heard -- 9 

and I'm sorry if I missed it because I was doing an 10 

aside with Mike and Tony at one point -- but I did 11 

hear when we were talking about sort of the in-12 

season type measures -- well, actually three things 13 

mentioned. 14 

   One was the idea of in-season closure 15 

authority.  I wasn't real clear.  I think Pat raised 16 

it.  I wasn't real clear if that was something you 17 

wanted to see explored here. 18 

   The other was that H-2 or you have 19 

some sort of trigger in-season, you hit a certain 20 

point, then some sort of action happens in-season. 21 

   And then I wasn't real clear if you 22 

still wanted to see something for -- you know, a 23 

possession limit adjustment to a subsequent year.  24 
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Is that something you want to see in addition to 1 

that sub Suboption H-2?  Or, are you looking at this 2 

in-season adjustment as something in lieu of that? 3 

   ERLING BERG:  I think that the in-4 

season adjustment -- we'll take care of that -- but 5 

there are some other options that come up.  I mean, 6 

I want to hear from the committee and the different 7 

people around the table and what their thoughts are. 8 

 So, this is not my show.  I want this to be the 9 

committee's show.  And whatever options the 10 

committee feels that we should put forward to the 11 

SAR is the way we want to go.  So, are there any 12 

others -- any other comments? 13 

   We are going to go with Suboption G. 14 

 H-2 seems to be the one that we're hung up on here. 15 

 But I think there was a range of options in 16 

addition to that put in there.  Is the staff 17 

comfortable with looking at all the options that was 18 

included in there? 19 

   JESSICA COAKLEY:  Well, I think what 20 

I had taken from there was you wanted to see an 21 

analysis of what that percent trigger might be in-22 

season before an adjustment might be made.   23 

   But my question was do we want to 24 
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also have in-season closure authority included in 1 

this as well.  That was something that was raised.  2 

Do you want to see an option for that as well. 3 

   ERLING BERG:  Jason. 4 

   JASON DIDDEN:  Doesn't H-2 have -- 5 

isn't that involving in-season closure? 6 

   JESSICA COAKLEY:  It does.  I guess 7 

the question is if you want it to be much as we've 8 

handled in-season closures for other species, 9 

something where the Regional Administrator gives an 10 

in-season closure authority and it's going to be 11 

dependant on the information available at the time, 12 

not necessarily have a trigger linked up to it.  13 

Versus having as in sub Suboption H-2 where there's 14 

an actual trigger linked up to it. 15 

   So, I guess the question -- you know, 16 

there are different flavors of that type of action 17 

and I view them as being different.  And if it's 18 

something that you want to see, we can put those 19 

both in there, but it's something I'm asking for 20 

clarification on. 21 

   ERLING BERG:  Jason, comment on that? 22 

   JASON DIDDEN:  I think it's just up 23 

to the committee.  Pat may have something.  But 24 
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also, in your summary, I think the three-year 1 

averaging and how that might work would another 2 

thing. 3 

   ERLING BERG:  Howard. 4 

   HOWARD KING:  I think either embedded 5 

in sub Suboption H-2 or a separate option, you need 6 

the option for closure.  But it's possible that H-2 7 

could be configured so that 80 percent would result 8 

in a bag limit reduction or 90 percent by resolving 9 

the closure because the information you get is going 10 

to be late after the fact anyway.  Closure is the 11 

last resort, but you need that option in there. 12 

   ERLING BERG:  Pat. 13 

   PATRICIA KURKUL:  I agree.  Closure 14 

is the last resort, but the -- I think it's helpful 15 

to have the option in these.  I mean, just looking 16 

at the black sea bass fishery, we had to take 17 

emergency action to respond to the situation.  If we 18 

had had in-season closure authority, then we could 19 

have acted a lot quickly and ended up with less of 20 

an overage for this year, which would have been 21 

beneficial to both the resource and the fishery. 22 

   So, I think H-2 or something like H-2 23 

would be helpful because it's very clear -- you 24 
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know, this happens.  We can only look at the WAVE 1 

three information and there's just one thing that 2 

you're looking at and one response to it.  So, I 3 

think that's good. 4 

   But I also think that it's helpful to 5 

be able to react to an unanticipated situation with 6 

a broader in-season closure authority. 7 

   ERLING BERG:  Thank you.  H-2 has 8 

that.  Perhaps if we have a closure at a certain 9 

percentage, maybe 90 percent is the time to close it 10 

because of the gap of information available.  And we 11 

could also have a trip limit at a lower level.  Is 12 

that something that the committee will be 13 

comfortable with? 14 

   COUNCIL CHAIRMAN RICK ROBINS:  Well, 15 

I think as we've said, you want to have the FMAT 16 

analyze a range of percentage thresholds for both of 17 

those actions.  I mean, Pat's contemplating a 18 

slightly modified version of that or in addition to 19 

that a broader in-season closure authority.  But 20 

perhaps the FMAT can assess that range of options. 21 

   ERLING BERG:  So, having said all 22 

that, maybe an H-3 would be -- we could add an H-3 23 

to give the FMAT a broader authority to look at all 24 
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the options that we have discussed here as far as -- 1 

Jessica, you're nodding your head. 2 

   JESSICA COAKLEY:  Yeah.  What I'm 3 

hearing is there was discussion of sort of general 4 

in-season closure authority.  We can have an option 5 

to deal with that.  We can have an option for -- you 6 

know, sort of this triggered response, that it could 7 

either be a triggered response with a closure or a 8 

triggered response with some sort of possession 9 

limit adjustment.  We could have something in there 10 

for that as well.  That could be something that's 11 

used in conjunction with giving in-season closure 12 

authority as sort of a backstop for unanticipated 13 

events that aren't going to be addressed by say that 14 

possession limit adjustment that you do in-season.  15 

It's something that goes beyond that that you hadn't 16 

anticipated.   17 

   So, we can definitely work with 18 

crafting something along those lines.  And as Jason 19 

pointed out, the multi-year averaging idea, we can 20 

work that easily into how the comparison is going to 21 

occur.  With the single year comparison on that, the 22 

commercial component of the fishery, and this three-23 

year to try to smooth out that variable Atlantic 24 
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mackerel recreational landings information that 1 

we're getting as a input into the process. 2 

   We've got a lot to work with. 3 

   ERLING BERG:  So, you're comfortable 4 

that you have enough material. 5 

   JESSICA COAKLEY:  I'm looking at the 6 

FMAT members and I think we've got enough to keep us 7 

moving along. 8 

   ERLING BERG:  Is the committee 9 

comfortable with this?  We'll send this forward?  10 

Thank you. 11 

   The last item here is the -- if the 12 

ACL is exceeded by either the recreational fishery 13 

or commercial fishery then we have Option I and 14 

Option J.  So, now we need -- does anybody have a 15 

comment on either one?  Jessica. 16 

   JESSICA COAKLEY:  Yeah.  I haven't 17 

gone over these really and I just wanted to sort of 18 

describe what some of these last two are intended to 19 

get at. 20 

   The way we've been discussing 21 

accountability, we've been talking about dealing 22 

with these landings pieces, either that recreational 23 

landings allocation or harvest limit if it's 24 
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specified, or dealing with landings on the DAH and 1 

how that's specified. 2 

   So, those mechanisms would be in 3 

place, but sometimes the overages are going to be 4 

exceeded and it's going to be due to a different 5 

source of mortality, the discard source of 6 

mortality, and that those mechanisms -- the 7 

mechanisms that we've already discussed are an 8 

accounting for that.  So, that would be something 9 

that we could -- if the ACL is exceeded and there 10 

aren't those other mechanisms to kick in -- that 11 

there could be an adjustment to the ACT, either that 12 

recreational ACT, if that was responsible, that 13 

discard component was responsible, or the commercial 14 

ACT, if that discard component was responsible, to 15 

account for that in the next year.  And then you 16 

would go through your normal allocation process. 17 

   So, it's sort of a mechanism to 18 

address those other pieces that we haven't already 19 

taken care of elsewhere or the operational -- 20 

fishery operation level which is operating off of 21 

landings. 22 

   ERLING BERG:  Thank you.  Rick. 23 

   COUNCIL CHAIRMAN RICK ROBINS:  Thank 24 
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you, Erling.  I think it's worth pointing out just 1 

as a reminder basically that the way we've set this 2 

up, there's not a corrective AM invoked unless the 3 

fishery-wide ACL is exceeded.  So, in other words, 4 

we have accountability that's built in, but it's 5 

built in at that ACL level, we're then going in and 6 

adjusting the ACT's.  That's what's proposed.  And 7 

again, the AM's don't kick in unless you had a 8 

fishery-wide overage.  And then the responsible 9 

party effectively is being held accountable. 10 

   ERLING BERG:  Thank you.  Now, 11 

Suboption J would deal with that because that is 12 

sector specific.  Lee. 13 

   LEE ANDERSON:  Just to be clear of 14 

the wording on both of these, it says that it would 15 

be -- the proportion by which the ACL was exceeded 16 

would be used to adjust sector specific based on the 17 

sectors contribution to the overage. 18 

   Now, just as a specific example, if 19 

one sector did not go over at all, does that mean 20 

next year they would not be adjusted?  Where you're 21 

looking at the ACL overage, but you're going to 22 

punish the guys who pushed it over?  Okay. 23 

   JESSICA COAKLEY:  Yeah.  I want to 24 



  
 

 

 
 
 

 179

clear this up as well.  When we get into the 1 

discussions for some of the other plans, like summer 2 

flounder, black sea bass, those already have 3 

mechanisms for landings overage accountability like 4 

for the commercial fishery that are already in place 5 

and occur irrespective of whether the ACL is 6 

exceeded or not.  So, when we get to those 7 

discussions, we'll have to make it real clear that 8 

those happen regardless of whether it's exceeded or 9 

not. 10 

   In this case, since those mechanisms 11 

aren't in place, what we were contemplating was 12 

really you're looking for ACL accountability -- you 13 

know, if you're going over that ACL.  So, if you go 14 

over that ACL, we've got to look at what parts were 15 

responsible and are there the mechanisms to account 16 

for it.  And under this, you're looking at your 17 

landings being accounted for under Suboption D for 18 

the DAH landings being accounted for for the 19 

recreational fishery under Suboption G and then an 20 

overall accountability for those discard pieces with 21 

the ACT's being adjusted in response to that so all 22 

the pieces are being accounted for in different 23 

places.  That make sense? 24 
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   LEE ANDERSON:  Yes. 1 

   ERLING BERG:  Jason, comment? 2 

   JASON DIDDEN:  Staff's initial 3 

thought on these suboptions were that since the trip 4 

limits and the triggers and a variety of other 5 

things will be evaluated if you have any kind of 6 

overage that maybe Suboption J would cover things 7 

sufficiently.   8 

   If you've gone over by five percent, 9 

you've got a demonstration that you've got some 10 

significant management uncertainty then it makes 11 

sense maybe to -- you know, take that into account 12 

in a fairly programmed way with the ACT's in the 13 

following year.  14 

   If it's a small overage, it's going 15 

to be payback anyway.  The Council will be reviewing 16 

the various controls on the fishery to try to make 17 

sure that it doesn't happen again as a matter of 18 

just what it does anyway.  And that Suboption J 19 

would probably be sufficient. 20 

   ERLING BERG:  Pres. 21 

   PRESTON PATE:  Thank you, Mr. 22 

Chairman.  Jessica, thank you for that explanation 23 

and I'll ask this question at the risk of revealing 24 
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how easily I get confused by things. 1 

   And I'm looking for an explanation of 2 

the justification for having that five percent 3 

threshold on this management plan when it doesn't 4 

occur in any of the others that I'm aware of.  With 5 

fluke, for example, it's -- if you're over a pound, 6 

you get accounted for a pound the next year.  Is it 7 

a matter of the way that the landings are accounted 8 

for?  Is there something specific to this fishery 9 

that I don't understand that justifies that 10 

threshold? 11 

   ERLING BERG:  Jessica. 12 

   JESSICA COAKLEY:  No.  No.  I think 13 

this was one of those things that as we were 14 

contemplating options it came up during our 15 

discussions that you could have some sort of 16 

threshold that -- just like the trip limit 17 

adjustments -- that you could consider some sort of 18 

threshold adjustment -- threshold which considers 19 

through the imprecision of the information that 20 

factors into the next step of action. 21 

   So, it probably came up in discussion 22 

at this point, but it's something that you could 23 

probably contemplate under some of those other 24 
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options or other species as we discuss those. 1 

   The only thing -- and I think the 2 

FMAT was still -- we're still working out the kinks 3 

in terms of how all the pieces fit together and how 4 

this information is all going to come together.   5 

   I think one of the things -- because 6 

effectively you've got landings accountability and 7 

at that -- those ACT's adjustments would then in 8 

effect be addressing sort of discard accountability 9 

-- I'm not sure how -- what an appropriate 10 

percentage there might be or if -- how much 11 

flexibility we have.  And I guess this would be a 12 

good question -- we don't have Joel here -- because 13 

it's a matter if the ACL is exceeded ... 14 

   JASON DIDDEN:  I think there's still 15 

contemplated that there would be a pound-for-pound 16 

payback if it went over by one pound.  It would 17 

strictly be that we don't want to keep going over.  18 

And so, that's why the ACT would be brought down.  19 

And that is, you'd have -- if you went over -- the 20 

Council would be considering adjustments to the trip 21 

limits and triggers to make sure it doesn't happen 22 

again even though it's -- you've done the payback 23 

regardless up with Option D. 24 
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   It would just be that if you go over 1 

by five percent, you probably have lower confidence 2 

that through your calculations on how those trip 3 

limits are actually going to control catch are going 4 

to do what you want it to do. 5 

   If it's within a couple percent, your 6 

management actions are controlling it pretty well.  7 

If you get beyond some threshold in addition to -- I 8 

mean, you've done the payback, but in addition to 9 

making those adjustments to the management actions, 10 

maybe you need an additional bit of buffer in there 11 

to try to make sure you don't exceed your ACL and 12 

have to pay back again. 13 

   PRESTON PATE:  Thank you, Jason.  14 

That's not clear to me in the way that this is 15 

worded and maybe some effort to explain that in a 16 

little bit more detail would be helpful for others 17 

to better understand it also.  And I don't intend to 18 

get into the weeds on any of this, but I think it's 19 

important as we go about looking at these options 20 

for all of the species, that there's some level of 21 

consistency in the way that we treat the incidences 22 

such as this.   23 

   And unless there's a good 24 
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justification for doing it in one place and not 1 

another that we try to be as universal in our 2 

approach to dealing with overages as we possibly 3 

can. 4 

   ERLING BERG:  Jason.  Howard, I'm 5 

sorry.  Go ahead. 6 

   HOWARD KING:  To me, Suboption 1 gets 7 

the job done.  It's perfectly understandable. 8 

   J, with five percent or any 9 

threshold, I think, gives you another number that 10 

can be argued.  It seems picayune, but what if it's 11 

5.04 percent?  I mean, that sort of thing.  I just 12 

don't think we need J. 13 

   ERLING BERG:  Jessica. 14 

   JESSICA COAKLEY:  Yeah.  I had a 15 

sidebar with Joel while these discussions were going 16 

on and Jason was trying to clarify those options.  17 

And based on our discussion, it may be good that we 18 

hadn't included that Suboption J and subsequent 19 

options because it would create another point from 20 

which to argue across those estimates as well as 21 

that five percent would fall under management 22 

uncertainty and imprecision of the information and 23 

really the place to account for that would be in 24 
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that management uncertainty offset contemplations as 1 

opposed to trying to deal with it in the ACL trigger 2 

for whether you would react with accountability 3 

measures. 4 

   So, really, of these two, Joel and I 5 

were looking at that -- really Suboption I would be 6 

the viable of the two.  And we wouldn't want to deal 7 

necessarily with that imprecision of the data at 8 

this level, that it would be dealt with in a 9 

different step within the flow chart and catch limit 10 

framework.  11 

   So, if the committee wants to kill 12 

that, that might be a good time. 13 

   ERLING BERG:  Thank you, Jessica.  14 

Pres.   15 

   PRESTON PATE:  And based on that, my 16 

recommendation is that we remove J as an option. 17 

   ERLING BERG:  What is the sentiment 18 

around the table?  Is that -- I see some heads 19 

nodding.  So, based on your advise, that's okay. 20 

   So, is there any other comments on 21 

mackerel?  None. 22 

   So, we do butterfish. 23 

 __________ 24 
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 BUTTERFISH 1 

   COUNCIL CHAIRMAN RICK ROBINS:  I 2 

would just ask staff if they think we can move 3 

fairly quickly through butterfish or are there going 4 

to be some complicating factors with this?  What's 5 

your expectation? 6 

   ERLING BERG:  Jason. 7 

   COUNCIL CHAIRMAN RICK ROBINS:  Why 8 

don't we go ahead and do it and then we'll break for 9 

lunch. 10 

   ERLING BERG:  Jessica. 11 

   JESSICA COAKLEY:  Okay. 12 

   ERLING BERG:  Jason. 13 

   JASON DIDDEN:  I mean, it may be 14 

sufficient even to kind of use the mackerel model 15 

for butterfish in terms of what the FMAT would 16 

analyze and just leave it at that.  There's a pretty 17 

limited range of options in the actual document for 18 

butterfish.  And what we've discussed so far would 19 

certainly encompass what's in the document right 20 

now. 21 

   ERLING BERG:  Jessica. 22 

   JESSICA COAKLEY:  I do want to at 23 

least go over the flow chart to make sure that the 24 
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committee buys into the idea that it reflects what 1 

they recommended in July.  We can go by what the 2 

committee recommended.  I can hit on the points that 3 

you recommended for mackerel and maybe get by and 4 

that the FMAT should pursue those types of options. 5 

 I just want to make sure we get clear 6 

recommendations from the group before we walk away 7 

and not say that's not what we intended after the 8 

fact.  I just want to make sure we're real clear on 9 

the FMAT advice we're getting. 10 

   So, looking at the flow chart again, 11 

starting with that overfishing limit and then 12 

through the SSC process, accounting for scientific 13 

uncertainty.  Back in July, the group specified that 14 

they wanted to set the annual catch limit equal to 15 

the acceptable biological catch and then identify an 16 

annual catch target which would be used to account 17 

for management uncertainty. 18 

   So, starting with ACL, you would 19 

account for management uncertainty based on the 20 

input that we've gotten on all the prior species.  21 

   In terms of the text options, there 22 

is a Suboption B in there that would use the 23 

Butterfish Monitoring Committee.  So, unless the 24 
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committee indicates otherwise, the FMAT would go 1 

under the impression that you intended to eliminate 2 

that Suboption A and C and go with that mechanism. 3 

   The annual catch target does speak to 4 

catch, so if there are any discards to be addressed, 5 

they would come off the top at that point after the 6 

annual catch target.   7 

   The current allocation process for 8 

butterfish has a loligo fishery cap at 75 percent 9 

and then another landings cap which is set at 25 10 

percent.   11 

   When the FMAT discussed 12 

accountability for this fishery, given that -- you 13 

know, it tends to be an incidental fishery in many 14 

cases and there's sort of that landings component 15 

and that discards component, we looked at overall 16 

fishery level accountability -- which is what the 17 

committee recommended back in July -- as a means to 18 

address -- as to address any overages above that 19 

ACL, regardless of what that source of mortality is 20 

from, whether it's from the loligo fishery cap, how 21 

many discards responsible for that, or the other 22 

landings cap, that all of that would basically be 23 

summed.  And if in fact the ACL is exceeded, an 24 
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adjustment would occur the subsequent year as a 1 

single year adjustment to account for that overage 2 

of the ACL. 3 

   So, that was pretty much what the 4 

FMAT had laid out.  There is not a recreational 5 

component to address, similar to what we had to deal 6 

with in the Atlantic mackerel fishery. 7 

   And that's a summary of what we've 8 

put in here as options.  There are obviously other 9 

things that if the group would like to bring those 10 

forward for the FMAT to contemplate, we could do 11 

that as well. 12 

   ERLING BERG:  Rick. 13 

   COUNCIL CHAIRMAN RICK ROBINS:  Just 14 

one question for Jessica and/or Jason.  And that is, 15 

how much risk is there operationally in terms of 16 

exceeding these caps in your opinion?  And I guess 17 

that relates back to the structure.  Because if 18 

there's a significant risk of overage, then it might 19 

be better to have sub ACT's for each -- for both the 20 

loligo and the other cap.  But if that risk is 21 

relatively low, then perhaps that's not necessary 22 

and we just go forward at the fishery-wide level.  23 

Can you comment on that? 24 
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   ERLING BERG:  Jason, I see your hand 1 

up. 2 

   JASON DIDDEN:  Yeah.  It's probably 3 

actually a good idea to get this up, because it 4 

actually I think would work slightly differently 5 

than is described up here. 6 

   You have your ACT and then that goes 7 

to an amount for landings and discards essentially. 8 

 And then the loligo fishery cap will be working on 9 

some portion of each and the other fishery will be 10 

working on some part of each.  I think that, 11 

however, each will be tracked.   12 

   I think the odds of a landings 13 

overage are low.  We've had two years of very low 14 

landings and closures and they seem to be working 15 

well. 16 

   On the discard issue -- you know, if 17 

you had some kind of regime shift and other 18 

fisheries started discarding a lot of butterfish, 19 

that could be a risk, but it seems unlikely.  I 20 

mean, there's no reason to think that would actually 21 

occur.  But then on the loligo side of things, they 22 

will be tracked.  It's still an 80 percent closure 23 

threshold and the loligo fishery gets shut down.  24 
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So, it doesn't seem like on the books you would have 1 

a large overage in any case because it's being 2 

tracked. 3 

   In terms of what actually happens -- 4 

you know, the estimates, there's a lot of 5 

imprecision in them.  You know, you look at the 6 

CV's.  But in terms of what you see on paper, the 7 

actual amounts, you're comparing to an ACL, probably 8 

that amount being higher than your ACL is probably 9 

relatively low. 10 

   ERLING BERG:  Jessica. 11 

   JESSICA COAKLEY:  Well, when Jason 12 

was highlighting the imprecision of the catch 13 

estimates, and one thing to bear in mind is you do 14 

have a step at the top by which you could account 15 

for that management imprecision or uncertainty to 16 

accommodate that when you set that ACT and those 17 

respective landings caps. 18 

   So, if you do see that imprecision 19 

increasing, or you anticipate that it might be 20 

worthwhile to put a little bit more buffer in there 21 

to prevent that ACL from being exceeded as a result 22 

of either of those caps, you could do that under 23 

this framework.  And that's something -- you know, 24 



  
 

 

 
 
 

 192

in terms of when you have that Butterfish Monitoring 1 

Committee review that information.  They could craft 2 

recommendations in response to any overages that do 3 

occur. 4 

   ERLING BERG:  Thank you, Jessica.  5 

Pat. 6 

   PATRICIA KURKUL:  One of the things 7 

that I struggled with on this one is you've got the 8 

reactive AM, but then we don't really have anything 9 

in here that would prevent the ACL from being 10 

exceeded in the future.  And so, you could 11 

potentially have a situation where it's exceeded one 12 

year, you make the adjustment in the following year 13 

by reducing the ACL, and you've created a situation 14 

where you're going to have an even larger overage 15 

the following year. 16 

   And so, I'd like to see the FMAT talk 17 

about that a little bit. 18 

   And just a general comment.  I think 19 

the three things that cross all of these are the 20 

timing issue, the ability to prevent it in the 21 

future -- and then I just went blank on what the 22 

third one was, and I think it was actually the most 23 

important one -- oh, what the mechanism is for 24 
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making these adjustments which plays very much into 1 

the timing.   2 

   So, those are just sort of general 3 

comments. 4 

   ERLING BERG:  Thank you.  Jessica. 5 

   JESSICA COAKLEY:  I just wanted to 6 

respond to what Pat had said.  We're still wrestling 7 

with some of those issues in terms of structuring 8 

these ACL/AM frameworks.  And one of the things that 9 

we've discussed at length is like the discard 10 

components of the fishery.  You know, we have these 11 

landings allocations and you may set your ACL -- and 12 

for example you may have really good control over 13 

that landings portion but it's the discards that are 14 

responsible for the ACL being exceeded.   15 

   So, then you go ahead and you respond 16 

by adjusting that ACL downward.  And basically, that 17 

new discard information will feed into the stock 18 

assessment as some sort of average.  It will feed 19 

into whatever that projected catch or ABC might be 20 

for subsequent years.  But if you have sort of a 21 

growing discard issue, you may again go over and 22 

then you make another adjustment, but you haven't 23 

really addressed the fundamental problem of what 24 
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caused those discards.   1 

   And it may be outside of your 2 

purview.  It may not be discards in your directed 3 

fishery.  It may be another fishery, maybe a New 4 

England Council fishery that's responsible for these 5 

growing numbers of discards that are factoring into 6 

our accountability process and that we're then 7 

adjusting for it.  And we haven't really come up 8 

with a clear fix to that at this point because it's 9 

hard to anticipate how to resolve the source of the 10 

problem.   11 

   If it's the discards that are the 12 

problem, there are many different ways we deal with 13 

discards.  We've dealt with discards through -- one 14 

example would be the scup GRA's which are now -- are 15 

they scup MAP's now?  Not yet.  Well scup GRA's. 16 

   You know, it could be through gear 17 

modification.  It could be through trip limit 18 

adjustments.  There are so many different kinds of 19 

mechanisms and we're wrestling with how to get those 20 

kind of response -- you know, a response worked into 21 

this process so that if you have sort of that 22 

growing problem, you can -- you have some sort of 23 

reactionary ability to respond to it.   24 
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   And I don't think the FMAT has an 1 

answer yet.  We haven't sorted it out.  I mean, it's 2 

a really big issue with structuring these 3 

accountability frameworks.  We can continue down the 4 

line of those discussions, but -- and I don't know 5 

if the service or anyone is going to give us any 6 

additional guidance beyond what we already have.  I 7 

haven't seen any come yet and hopefully we'll have 8 

more. 9 

   Oh, Mike will have the answer.  So, 10 

that's something we'll need to work towards 11 

addressing. 12 

   ERLING BERG:  Thank you, Jessica. 13 

   Looking back to the mackerel, I would 14 

address Pat's concern.  But Howard, you had your 15 

hand up. 16 

   HOWARD KING:  Jessica, will the flow 17 

charts be part of the future public process?  Then 18 

my suggestion is you do include the research quota 19 

as an allocation off the top. 20 

   ERLING BERG:  Jason, do you have a 21 

comment? 22 

   JASON DIDDEN:  Just to hear from the 23 

service if they thought that I as mackerel had, if 24 
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it was in the butterfish, takes into account the 1 

fact that -- if I were in place that if you do have 2 

the ACL's lower next year, well, you also have 3 

lowered the ACT because you have this understanding 4 

that you have some management uncertainty so you 5 

don't have that repeating problem.  And it seems 6 

like that might cover that concern. 7 

   ERLING BERG:  Thank you, Jason.  Are 8 

there any comments?  We're getting way over our time 9 

here.  I don't see anything. 10 

   Under proactive AM's, are we 11 

comfortable with Suboption B or C? 12 

   JESSICA COAKLEY:  My only question 13 

with respect to Jason's comment about using 14 

Suboption I for an ACT type adjustment, we only have 15 

one ACT in the butterfish flow chart and that was 16 

based on what this group had identified back in July 17 

that they wanted to start with an ACT and then parse 18 

out to these individual caps.   19 

   So, in effect, whether you adjust at 20 

the ACL or you adjust at the ACT, it should have the 21 

same net effect.  So, I guess it's just perhaps a 22 

matter -- just to make it clear -- a matter of 23 

consistency that if that ACL is exceeded you want to 24 
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see that ACT adjusted similar to Suboption E. 1 

   But in terms of -- you know, what 2 

that payback would be, it really -- it would be the 3 

same sort of adjustment just in a slightly different 4 

place.  Does that sound reasonable?  I mean, in 5 

effect, that's what it would do since there is only 6 

one ACT. 7 

   ERLING BERG:  Jason, comment. 8 

   JASON DIDDEN:  I guess in my mind, 9 

let's say your quota was a hundred and you're at 10 

105.  Otherwise the next year would also be 100.  11 

Well, you have to pay that back.  So, that's the ACL 12 

overage payback if you're down to 95.  But because 13 

you had that percentage overage, you'd actually 14 

bring that down related to an ACT down to 90 so that 15 

again you didn't exceed the 95.  And that's why I 16 

was -- if you didn't have that deduction from the 17 

ACT, well then, the case could be the same thing 18 

that you've deducted the five to get to your 95, but 19 

then you end up back at 105 again.  20 

   And if the ACT is in there at 90, 21 

again for one year after you had that overage, then 22 

it avoids that compounding problem.  That was along 23 

the lines of my thinking. 24 
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   JESSICA COAKLEY:  Can I just follow 1 

up, Erling.   2 

   I mean, I think whether -- 3 

regardless, you're probably not going to be starting 4 

with the exact same number each year because ABC is 5 

going to change from year to year and that's going 6 

to make a difference on what that ACL is going to be 7 

from year to year. 8 

   But why don't we let the FMAT go 9 

ahead.  We'll talk through whether it's more 10 

appropriate to do that adjustment at the ACT or ACL, 11 

because it's also going to factor into whether you 12 

do an adjustment for management uncertainty.  And if 13 

it's something that the Monitoring Committee says, 14 

hey, we want to take an X-percent adjustment for 15 

management uncertainty, it may be better to do the 16 

management uncertainty adjustment to the ACL since 17 

it's supposed to be an adjustment from the ACL to 18 

account for it and then have any overage adjustment 19 

occur at that next ACT.   20 

   And I'm not saying predisposing us to 21 

that's the best way to do it, but why don't we let 22 

the FMAT talk through.  And what we can do is 23 

between these two plans and subsequent plans, we can 24 
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make sure we come up with a consistent way of 1 

dealing with that in each of these so that when you 2 

see the next set of options they'll all read the 3 

same. 4 

   Again, that's one of the issues -- 5 

you know, we keep switching terms.  Sometimes we 6 

have one ACT sometimes we have two.  So, we've taken 7 

a little bit of a different tack with this, but we 8 

can streamline this in the next step to be more 9 

consistent. 10 

   ERLING BERG:  Thank you, Jessica. 11 

   Are there any other comments on the 12 

table?  Do we have enough material for staff to work 13 

on?  It sounds like we do.  I'm going to repeat 14 

Lee's comment toward the end, that hopefully staff 15 

will come with a summary for us tomorrow because I 16 

didn't write all this down and my mind doesn't work 17 

that fast.   18 

   So, hopefully you'll come up with a 19 

summary for tomorrow for the committee reports.   20 

   And that's all for us.  Rick, if you 21 

had something, I want to pass it back to you. 22 

   COUNCIL CHAIRMAN RICK ROBINS:  Thank 23 

you, Erling.   24 
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   Why don't we go ahead and break for 1 

lunch.  The downstairs -- the lunch service -- for 2 

those of you who weren't with us yesterday -- was 3 

extremely slow, so I would recommend any other venue 4 

that you can find. 5 

   Why don't we come back at 1:45.  6 

Thank you.  Dan. 7 

   DAN FURLONG:  I want to let you know 8 

that the hotel did come up to me today and 9 

apologized about our experience yesterday at the 10 

restaurant and assured me that they've got adequate 11 

staff today to handle us if we show up at lunchtime. 12 

 So, just a little one for the hotel. 13 

   COUNCIL CHAIRMAN RICK ROBINS:  I 14 

would still encourage the group to account for 15 

management uncertainty and take it out of next 16 

year's allotment, which is today. 17 

   18 

 (Lunch: 12:35 p.m. to 1:47 p.m.) 19 

   20 

   21 

   22 

   23 

   24 
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[1:47 p.m.] 1 

 __________________________________ 2 

 AWARD PRESENTATION AND RECOGNITION 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  4 

Good afternoon.  Once a year, the Mid-Atlantic 5 

Council has an opportunity to come together and 6 

recognize the people that make truly exception 7 

contributions on a personal basis to the work of the 8 

Mid-Atlantic. 9 

   And we have two awards that recognize 10 

these contributions.   11 

   And the first of those awards is the 12 

Fishery Achievement Award, and the Fishery 13 

Achievement Award is designed to acknowledge the 14 

professionalism and diligence of individuals and the 15 

their contributions to the management process. 16 

   And today, it's my honor on behalf of 17 

the Council to recognize Jeff Deem.  And Jeff, if 18 

you'd come on up. 19 

   (Applause.) 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  21 

Jeff, I'd like to read this.  It says:  In 22 

recognition of outstanding professionalism and due 23 

diligence, the Mid-Atlantic Fishery Management 24 
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Council presents its 2009 Fishery Achievement Award 1 

to Jeff Deem for his contributions to the protection 2 

of living marine resources and dependent fishing 3 

communities.  4 

   The attendant plaque says that we 5 

present this for outstanding professionalism and 6 

diligence in protecting our living marine resources 7 

by developing public education initiatives to reduce 8 

angler discard and bycatch mortality. 9 

   JEFFREY DEEM:  Thank you very much. 10 

   (Applause.) 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  12 

Now, you all will know that Jeff just retired from 13 

the Council recently, but while serving, Jeff 14 

brought a wealth of fresh new ideas to the Council 15 

process.  He worked diligently as Chair of the 16 

Bycatch and LAPP Committee.  He brought in a lot of 17 

new ideas.  The committee became a great place where 18 

we were able to consider all sorts of different 19 

issues and inputs.  And as a result of Jeff's work, 20 

we now have the Mid-Atlantic Catch and Release Step-21 

by-Step Guide, which has been distributed through 22 

our state partners together with a patch of circle 23 

hooks aimed at improving fish handling practices, 24 
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fishing practices that would reduce discard 1 

mortalities. 2 

   And Jeff, during his tenure, did a 3 

tremendous amount of work in terms of outreach with 4 

constituents.  He was always interacting with the 5 

fishing community.  And through that, I think, 6 

gained not only a wealth of knowledge, but also a 7 

lot of respect in the recreational and commercial 8 

communities and brought a lot of new ideas to this 9 

table.  10 

   So, Jeff, we're very grateful for 11 

your service.  It's again our honor to be able to 12 

recognize you today with these awards. 13 

   JEFFREY DEEM:  Thank you for the 14 

opportunity. 15 

   (Applause.) 16 

   JEFFREY DEEM:  Believe it or not, I'm 17 

speechless.  And there are a number of you who are 18 

grateful, I'm sure.  I've said it before, this was 19 

an opportunity to give back to the resource and I'm 20 

not sure I understand this.  I do certainly 21 

appreciate it, but I can think of a number of people 22 

that if you weighed my commitment against theirs, 23 

mine would be a minuscule grain of sand.  A number 24 
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of people on this Council here, a great bunch of 1 

people. 2 

   That what I did and appreciate out of 3 

it was that we not only got to -- well, I think the 4 

mandate said that we would manage the fish for the 5 

sake of the fishery first and the people a very 6 

close second.  And I think as I got into it I got to 7 

appreciate how great it was that we not only could 8 

save fish but we could save people's livelihoods at 9 

the same time in 99 percent of the cases.  So, I 10 

certainly met both my goals and I really, really 11 

appreciate the opportunity.  Thank you. 12 

   (Applause.) 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  14 

Similarly, our second award is the Ricks E. Savage 15 

Award.  And today, it's my honor to recognize Laurie 16 

Nolan. 17 

   And our plaque reads:  With gratitude 18 

and appreciation for her positive influence and 19 

contributions to the conservation and management of 20 

Mid-Atlantic Fisheries, for leadership service and 21 

dedication contributed significantly to the 22 

successful stewardship of our marine resources and 23 

dependent fishing communities. 24 



  
 

 

 
 
 

 8

 Laurie, come on up.  Congratulations. 1 

   (Applause.) 2 

   LAURIE NOLAN:  Thank you very much. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  So, 4 

you are well aware Laurie served on the Council for 5 

nine years.  And in the course of that, she served 6 

as Chair of the Squid, Mackerel, Butterfish 7 

Committee.  She chaired the Surfclam/Ocean Quahog 8 

Committee.  She did a tremendous amount of work with 9 

the fishing community in putting together pragmatic 10 

solutions to some of the more intractable problems 11 

in the region and she was highly instrumental in the 12 

development of Tilefish Amendment 1, which brought 13 

into play a Catch Shares Program that was just 14 

approved earlier this year.  And I think that's a 15 

testimony to the hard work that she did and the 16 

great leadership she provided while on the Council.  17 

   But again, Laurie, it's our honor to 18 

be able to recognize you today with this award and 19 

congratulations. 20 

   (Applause.) 21 

   LAURIE NOLAN:  Well, I'm not going to 22 

say much, just thank you to everyone.  And it was 23 

really a very good experience for me and I enjoyed 24 
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all of it, all nine years.  I'll say I did because I 1 

did.  And it was great.  And I miss you all and I 2 

wish you all luck in everything that needs to be 3 

done around here.  And I'll see you guys. 4 

   (Applause.) 5 

   DAN FURLONG:  Can I indulge the 6 

Chairman for a second here.  I'm going to do what 7 

Lee did yesterday.  A little campaign for this 8 

evening's remote hospitality.  So, I'm going to hand 9 

out these instructions.  You probably already got 10 

them through an e-mail. 11 

   My own comments for the award 12 

recipients.  It's great that you're being recognized 13 

in this manner.  I really appreciate the 14 

contributions you guys made as members.  So, I just 15 

wanted to get my two cents in for that. 16 

   So, if you get a chance tonight, 17 

we'll be starting around 6:30.  I hope you can make 18 

it.  It's about the same distance as it was to Lee's 19 

house, about 16, 17 miles. 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  And 21 

again, congratulations to both of you.  A great 22 

honor for us to be able to recognize you. 23 

   With that, our next agenda item is 24 
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the summer flounder ACL/AM package.  And I'll turn 1 

to Jack Travelstead. 2 

 ______________________ 3 

 ACL/AM SUMMER FLOUNDER 4 

   CHAIRMAN JACK TRAVELSTEAD:  I think 5 

we'll be able to breeze right through these this 6 

afternoon, Mr. Chairman, based on the good 7 

conversations that we had this morning.  I think a 8 

lot of what you'll see here -- and Jessica will go 9 

through it in a minute -- is somewhat repetitious 10 

from the measures we examined this morning.  And if 11 

you've read ahead, you'll see that what we have in 12 

front of us for summer flounder is repeated almost 13 

identically for the other three species that the 14 

committee is concerned with.   15 

   So, I think if we could do a good job 16 

on summer flounder, a lot of this will just flow 17 

forward to the other species.  Jessica. 18 

   JESSICA COAKLEY:  Well, we're going 19 

to proceed like we did for the other species with 20 

the flowchart.  Start with the summer flounder 21 

flowchart.  It's a little more complicated than some 22 

of the others, but the principles in many cases are 23 

the same just a little more -- more boxes. 24 
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   So, we start with the overfishing 1 

limit, and then scientific uncertainty is accounted 2 

through the SSC process to get us to an acceptable 3 

biological catch, ABC. 4 

   At the July workshop, the Demersal 5 

Committee indicated that they wanted to see sector-6 

specific accountability and they wanted the ACL set 7 

equal to the ABC.  So, the way to deal with having 8 

accountability partitioned across either the 9 

commercial sector or the recreational sector 10 

separately, would be to have a recreational sector 11 

ACL and a commercial sector ACL. 12 

   So, that's why basically using the 13 

allocation precepts in the FMP that ABC, which would 14 

be about the equivalent to what we refer to as TAC, 15 

would be partitioned into each of those basically 16 

separate compartments. 17 

   Then management uncertainty could be 18 

addressed by sector.  So, the recreational sector, 19 

whatever those management uncertainty issues could 20 

be accounted for on that side to identify a 21 

recreational sector annual catch target.   22 

   Then, since the annual catch target 23 

refers to catch, discards could be taken away to 24 
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identify what that recreational landings level would 1 

be.  And if RSA is specified, that could then be 2 

removed to identify what the recreational harvest 3 

limit could be for the upcoming year. 4 

   So, that basically flows through the 5 

steps on the recreational side. 6 

   Looking over to the commercial side, 7 

the offset between ACL and a commercial sector ACT 8 

would be based on that commercial management 9 

uncertainty, whatever that might be that needs to be 10 

accounted for. 11 

   Then the commercial discards could be 12 

removed from that catch target to create a 13 

commercial landings level.  Then the RSA adjustment 14 

could take place, which gets us to -- basically to 15 

our fishery operation term commercial quota and then 16 

through the current process that quota is allocated 17 

to the individual states. 18 

   So, based on similar to the other 19 

species, we'd maintain the current allocation 20 

precepts and follow through all the steps that we do 21 

now where we take away discards and we adjust for 22 

RSA.  And it's going to be handled basically on each 23 

track from a sector level ACL all the way down to 24 
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our operational terms which would either be the 1 

recreational harvest limit or operating under the 2 

commercial quota and the individual state quotas. 3 

   So, if you'd flip now to the text 4 

descriptions that I have for the actual measures.  5 

Based on the recommendations in July, the sum of all 6 

those ACL's by sector would be equal to the ABC.  7 

The comparison to the ACL, the committee in July 8 

indicated that the commercial sector comparison of 9 

observed commercial catch to the ACL could be based 10 

on a single-year comparison.   11 

   However, for the recreational sector, 12 

they wanted to see that comparison based on a three-13 

year moving average for the observed catch to smooth 14 

some of that inter-annual variability out when 15 

you're comparing those observations to what the 16 

recreational ACL would be.  So, this alternative 17 

indicates that. 18 

   Accountability measures that are 19 

already in the FMP; there's a commercial landings 20 

overage deduction that is already in place.  It 21 

occurs on the state-by-state level.  That is 22 

something that the way the FMP is written will 23 

happen regardless of whether the ACL is exceeded or 24 
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not.  So, it happens right now.  It would continue 1 

to happen regardless of whether that goes over. 2 

   In addition, there is in-season 3 

closure authority already in place for the 4 

commercial fishery.  So, if a hundred percent of the 5 

quota is projected to be reached, then the fishery 6 

could be closed for the remainder of the year. 7 

   For proactive accountability 8 

measures, ACT's were specified both for the 9 

recreational and the commercial fishery.  One of the 10 

things that did come up in FMAT discussion was the 11 

idea of an ACT for the party charter component of 12 

the recreational fishery.  The FMAT did discuss 13 

that, but felt that without an actual allocation, 14 

accountability measures could not be applied to that 15 

party charter ACT, so that it didn't make sense to 16 

have that in place.  However, if an allocation ever 17 

did happen in the future, you could create 18 

accountability measures to link up to that.  But you 19 

need that allocation piece to link up to AM's. 20 

   Three sets of options for dealing 21 

with management uncertainty, based on all the 22 

previous discussions, it sounded like the committees 23 

were leaning towards Suboption B which would be that 24 
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the Summer Flounder Monitoring Committee would be 1 

the group that would discuss and address 2 

recommendations for how to -- how the Council could 3 

handle management uncertainty.  So, that would also 4 

eliminate Suboption C and that one would be 5 

enveloped within there. 6 

   So, in terms of reactive 7 

accountability measures, if the commercial sector 8 

ACL is exceeded, then there are some mechanisms 9 

already in the FMP that would apply.  That would be 10 

the commercial landings repayment that's already in 11 

place, state-by-state for that landings component of 12 

the fishery. 13 

   For the recreational fishery, there 14 

are several things that could be considered.  The 15 

first is a recreational harvest limit over-16 

deduction.  This would occur if the recreational 17 

sector ACL is exceeded for that individual sector.  18 

There could be a landings repayment to that 19 

component.  20 

   In addition, you could consider 21 

recreational in-season accountability.  There's a 22 

couple of options here.  The first Suboption E-1 23 

hits on the point of if you're projected to exceed 24 
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the recreational harvest limit by some percentage -- 1 

and again, these numbers are just placeholders, we 2 

need to do analysis to identify what they are -- 3 

then the fishery would be closed for the remainder 4 

of fishing year or season. 5 

   The next suboption, if a certain 6 

portion of the recreational harvest limit -- in this 7 

case 90 percent -- has been utilized by a certain 8 

time period, which could be WAVE 3, then the fishery 9 

could be closed on September 1 for the remainder of 10 

the fishing year. 11 

   The last suboption that's presented 12 

here, if 90 percent of the recreational harvest 13 

limit has been utilized by WAVE 3, then there could 14 

be some sort of recreational management adjustment. 15 

 This is something we discussed for mackerel, some 16 

adjustment to the possession limit, or possession 17 

limit or size limit, some measure that could be 18 

contemplated for the remainder of the fishing year.  19 

   In this case, the alternative goes 20 

into a little more detail.  That what could happen 21 

is up front during the specifications process what 22 

those measure might be in terms of the possession 23 

limit; adjustment could be identified at that time. 24 
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 So, if you have a ten fish possession limit 1 

currently in place, you could specify if we hit a 2 

certain threshold amount of the harvest limit by 3 

WAVE 3, then that would drop to five fish on 4 

September 1 or some other means of slowing the 5 

recreational landings. 6 

   One other thing that we did discuss 7 

for Atlantic mackerel was the idea of in-season 8 

closure authority.  And so, that was one of the 9 

options that were raised there as well. 10 

   So, moving onto the next set of 11 

suboptions, if the recreational sector ACL or 12 

commercial sector ACL is exceeded, then 13 

accountability could occur at that sector specific 14 

ACL.  And what this alternative is intended at is 15 

the other sources of mortality that are unaccounted 16 

for by the other adjustments that we have.  For the 17 

commercial fishery, you're accounting for the 18 

landings, your landings overage deductions.   19 

   If on the recreational side the ACL 20 

is exceeded and you have a mechanism to adjust the 21 

recreational harvest limit, that would adjust for 22 

that landings component.  This would in effect be 23 

dealing with the discard mortality and other sources 24 
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of mortality that you didn't already accommodate 1 

through those landings adjustments that you could 2 

consider which already is in place for the 3 

commercial fishery but you could also consider for 4 

the recreational fishery. 5 

   There's a final option that's put 6 

here and the FMAT talked about this a little bit.  7 

This is one of the more difficult issues to deal 8 

with, and that's if there are disconnects between 9 

the bench levels set for state and federal waters.  10 

What do you do.   11 

   And one of the things that we put 12 

forward as a potential option is to have an 13 

administrative action, that if practicable, you 14 

reconvene the groups to discuss and revisit those 15 

recommendations for harvest limits and commercial 16 

quotas and landings levels at that point.   17 

   In terms of dealing with that state 18 

and federal issue, that was pretty much the best 19 

that the FMAT could come with at this point.  It's a 20 

difficult issue and oftentimes -- and I'm thinking 21 

back to how we dealt with summer flounder a few 22 

years back -- you know, the Council may make a 23 

decision at a meeting and the board meets 24 
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independently at a different time and may adjust 1 

their decision and then that creates a disconnect 2 

between what the states have and the federal 3 

measures have in place for overall TAL's.  This has 4 

been something that has happened in the past.  And 5 

how do you really reconcile that when they're two 6 

separate processes. 7 

   So, this is one thought.  But if the 8 

committee has other ideas for how we might try to 9 

deal with that, we'd be looking for input. 10 

   And basically, that lays out the 11 

suite of options that the FMAT is putting forward.  12 

And we can go from there. 13 

   CHAIRMAN JACK TRAVELSTEAD:  Thanks, 14 

Jessica.  I had a couple of questions just to make 15 

sure that I understand some of this before we get 16 

into a discussion of the actual measures. 17 

   Back on the first page where you're 18 

talking about the comparison to the ACL's for the 19 

recreational sector, it's going to be based on a 20 

three-year moving average.  How does that apply to 21 

something like Option D when you're talking about 22 

overage deductions?  How does that intersect? 23 

   JESSICA COAKLEY:  The way it would 24 
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work, basically, what you would now consider your 1 

new value for observed catch, instead of a single-2 

year value, it would be a three-year value.  So, as 3 

we would move forward say implementing this, in 2011 4 

in the first year, you would only compare what your 5 

observed recreational catch in 2011 was to what your 6 

recreational ACL was in 2011.  In 2012, you have two 7 

years of recreational data, so you treat it as a 8 

two-year average initially and compare the two-year 9 

average to your 2012 recreational ACL.  Then in that 10 

third year, which would be 2013, now you've got 11 

three years.  That three-year average is what you 12 

would compare to the 2013 recreational harvest 13 

limit. 14 

   And that as you move forward, in 15 

2014, it would be that three-year rolling average.  16 

So, you're still evaluating where you are relative 17 

to that recreational ACL that's set for each year.  18 

But what you're considering as your observed catch 19 

is an average.  So, you've got to kind of accrue 20 

those first three years and then start on that 21 

comparison. 22 

   CHAIRMAN JACK TRAVELSTEAD:  That's 23 

good.  That makes it clear for me.  I appreciate 24 



  
 

 

 
 
 

 21

that. 1 

   Down on Suboption F, I know when we 2 

were talking about accounting for discard mortality 3 

when you were this morning talking about mackerel, 4 

we were actually talking that that would occur at 5 

the ACT level; under Suboption F, should that be 6 

ACT's there or is it ACL's? 7 

   JESSICA COAKLEY:  That was something 8 

that we were talking about where we were debating 9 

whether that adjustment should occur either at the 10 

ACL or the ACT level.  And I had a quick sidebar 11 

discussion about how to address those overages and 12 

put a little -- on the break -- a little more 13 

thought into it.  But the FMAT will have to continue 14 

this discussion. 15 

   I mean, essentially, if you go over 16 

your sector specific ACL in a given year and you 17 

still have to adjust for management uncertainty, it 18 

may be best to adjust for that overage, that discard 19 

overage, at the ACL level.  So, now you essentially 20 

get what your operational ACL is going to be for 21 

that year and then apply management uncertainty to 22 

that.  If say it's a ten percent adjustment or five 23 

percent or whatever type of adjustment you consider 24 
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for management uncertainty, rather than waiting to 1 

do it at the ACT level.   2 

   Because what you may be doing is 3 

accounting for a bigger chunk of catch in terms of 4 

management uncertainty because applying that 5 

management uncertainty percentage to -- you'd apply 6 

it to a bigger number, take a bigger chunk off, and 7 

then adjust for that discard overage, you would end 8 

up with a lower number.  And it was based on the 9 

prior year's adjustment.  So, the appropriate way 10 

maybe to adjust for it at that step. 11 

   But it's going to have to be 12 

something that I think the FMAT -- we're going to 13 

sit down, we're going to talk this through and make 14 

sure that we've got all of these steps laid out very 15 

cleanly so that we aren't applying it in a way that 16 

takes more off than what was originally intended in 17 

terms of those adjustments. 18 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 19 

you.  Does the committee have -- yes, Pat Augustine. 20 

   PAT AUGUSTINE:  Thank you, Mr. 21 

Chairman.  Very good presentation, Jessica. 22 

   It appears when we look at Suboption 23 

E, Recreational In-season Accountability, it would 24 
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appear that the way it is written up under E-1, E-2, 1 

or E-3, that would apply to coastal management very 2 

nicely.  But in the case where now we've agreed to 3 

go with conservation equivalency, would that not 4 

disadvantage those states who did not fish hard up 5 

to WAVE 3.   6 

   In other words, if I understand this, 7 

when the overall quota has reached at least 90 8 

percent, the end of the MRIP Program -- landings too 9 

-- the fishery would be closed as of September 1.  10 

And it just seems to me that if we've got a set that 11 

would apply to coastal, would the MRIP not -- would 12 

the FMAT not also look at what you do on a basis of 13 

state-by-state.  It's going to be more work, but the 14 

bottom line is if the top states, Rhode Island, 15 

Massachusetts and New Hampshire, or New York, we all 16 

overfish and the southern states really -- or vice-17 

versa -- the southern states really haven't come 18 

into full season -- according to this, collectively 19 

everybody suffers.   20 

   The first example is spiny dogfish 21 

between the northern states and the southern states, 22 

where a couple of years ago Massachusetts took the 23 

bite which turned out to be something in excess of 24 
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the total quota and then the southern group got 1 

nothing.  So, I see this as quite similar.   2 

   So, would it not be appropriate to 3 

use similar language but apply it on a state-by-4 

state basis?  It sounds like it might be more 5 

complicated, but it surely would be fair.  If 6 

conservation equivalency truly is a fair way for 7 

states to change bag size and season to accommodate 8 

fishermen's needs, wouldn't we do the same there? 9 

   CHAIRMAN JACK TRAVELSTEAD:  Rick. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  11 

Thank you, Mr. Chairman.  Pat raises an excellent 12 

point.  And obviously if there's not state-by-state 13 

accountability, eventually, then this could really 14 

have significant implications for states that don't 15 

exceed their quota and being held accountable for 16 

the overages in states that are operating outside of 17 

their quotas. 18 

   So, this is a very important issue, 19 

but I think it's going to take an action by the 20 

ASMFC.  I don't think we're in a position to impose 21 

state-by-state accountability.  But I'll look to 22 

Vince to comment on that. 23 

   CHAIRMAN JACK TRAVELSTEAD:  Vince. 24 
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   VINCE O'SHEA:  Thanks, Mr. Chairman. 1 

 That was my thought exactly.  The state-by-state 2 

quota artifact came out of the Commission. 3 

   So, I was going to have a slightly 4 

different question and I'll hold off on that.  But 5 

absent that, I think on the federal side, you have 6 

to treat the whole -- the recreational sector on a 7 

coast-wide basis regardless of whether we have 8 

individual state quotas.  And if the sector goes 9 

over as Pat described, some states within that 10 

sector go over, if it results in the total sector 11 

going over, then you're going to trick the 12 

accountability measure. 13 

   I guess one of the questions that -- 14 

to either Toni or Jessica -- could you remind us 15 

what the percentage of the recreational harvest is 16 

in federal waters?  Is it like ten percent, 15 17 

percent, something like that?  I know it's not 18 

50/50. 19 

   JESSICA COAKLEY:  Yeah.  It 20 

fluctuates from year to year.  And between Joel, 21 

Toni and I, we're all thinking it's on the order of 22 

ten to 20 percent. 23 

   VINCE O'SHEA:  Yeah.  That's what I 24 
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was thinking. 1 

   JESSICA COAKLEY:  Depending on what 2 

year you look at.  However, if I can chime in, Toni 3 

and I were talking about this issue of 4 

accountability as well.  Because the measures that 5 

are here are contemplated as sort of overall coastal 6 

accountability, but there is the state-by-state 7 

conservation equivalency and there are components of 8 

that process that are adopted under both plans.  the 9 

Council's portion of the FMP and the state portion 10 

of the FMP because we basically are engaged in that 11 

and they go through the technical proposal process 12 

to craft their measures that account for it.   13 

   So, I think in order to get into the 14 

issue of having in-season accountability that could 15 

be applied to conservation equivalency, both groups 16 

would probably have to revisit that issue and look 17 

to amend both of their plans to come up with 18 

something that's going to be consistent and that can 19 

be applied in an effective way. 20 

   I also do want to highlight that when 21 

we deal with the data information, looking at data 22 

through WAVE 3 on a coast-wide basis is different 23 

than looking through -- at that information when you 24 
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break it down state by state.  So, the same data 1 

issues we run into when we're developing state-by-2 

state proposals we're going to run into those with 3 

either trying to project the data or deal with 4 

preliminary in-season landings estimates for the 5 

current fishing year.  We're going to encounter all 6 

of those things.   7 

   And that raises one more issue if I 8 

can keep going, Jack.  As we're having these 9 

discussions, there are a lot of recreational data 10 

questions that are coming up and we have -- Steven 11 

Cadrin from the Science Center who is assigned to 12 

the FMAT as a Science Center representative -- but 13 

it might be helpful if we're going to get into more 14 

detailed development of these recreational options 15 

to have someone from NMFS S and T from the -- that 16 

is working with the MRFSS and the for-hire survey 17 

and is familiar with the data, the data needs and 18 

those data issues as we craft out options and come 19 

up with ways to deal with in-season management.  20 

That's just one thought.  It's not someone that's 21 

not an expertise that we typically add to our 22 

FMAT's, but it may be worthwhile if the Council or 23 

the service think it could help this process along 24 
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as we have these discussions. 1 

   CHAIRMAN JACK TRAVELSTEAD:  Thanks, 2 

Jessica.  Vince.  Did you have a follow up? 3 

   VINCE O'SHEA:  I did, Mr. Chairman.  4 

And I also had a question.  So, if you could put me 5 

on the queue for the question. 6 

   The follow up is -- I'm trying to 7 

think now -- I think it was four years ago the 8 

Commission issued or attempted an addendum to go -- 9 

to put in a provision for state-by-state 10 

accountability of recreational overages with a 11 

payback and that addendum failed.  And part of the 12 

logic at the time was there were a number of states 13 

felt that they had gained control of their fisheries 14 

and that the need for the addendum had been 15 

superseded by their enhanced management abilities.  16 

Other's felt that the lack of confidence in the 17 

MRFSS data, they didn't want to be linked to that.  18 

   But I'm wondering now, four or five 19 

years later, given this potential for a disconnect 20 

and given the track record that we've had, and the 21 

fact that we're investing a lot of money into MRIP 22 

to maybe give us more confidence in the recreational 23 

data, at least from the Commission's side, if that 24 
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might suggest that we need to look again at 1 

individual state accountability and payback. 2 

   Now, this is not a joint meeting of 3 

the Board and the Council, I recognize that.  But it 4 

certainly seems to me -- and the Council by the way 5 

in my view is going to have to move forward with 6 

your own accountability measures -- not waiting or 7 

counting on the Commission to do something -- but I 8 

think the climate is changing, at least the drivers, 9 

and it may be worth our while at the Commission to 10 

revisit that issue.  Thank you. 11 

   CHAIRMAN JACK TRAVELSTEAD:  Thanks, 12 

Vince.  Rick. 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  14 

Thank you.  That point, Jack. 15 

   I appreciate Vince's comments and I 16 

think the situation has changed very significantly 17 

now because of the consequences of accountability.  18 

So, and we discussed this before in the context of 19 

our meetings with your leadership.  But if we have 20 

disconnects in the future and we go through the 21 

accountability process, then federal permit holders 22 

are going to suffer if there's a disconnect between 23 

state and federal measures.  So, the significance of 24 
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the issue is going to become much more important. 1 

   And it seems to me a logical next 2 

step when this -- when the Council is at an 3 

appropriate point in the development of this action 4 

-- would be to reach out to the Commission and 5 

request and explore complimentary management 6 

measures.  But it seems -- we're still in the 7 

development process.  We're still early on.  We've 8 

tried to include the Commission in our discussions 9 

on this, but I think that is a logical next step. 10 

And I think that will be -- that will be very 11 

important, because if we're successful on this side 12 

-- in order to be successful throughout the fishery, 13 

we have to be successful at developing collaborative 14 

management together with the Commission. 15 

   CHAIRMAN JACK TRAVELSTEAD:  Toni, on 16 

this point. 17 

   TONI KERNS:  Because I don't think 18 

that we'll specifically go through scup and black 19 

sea bass.  For scup, where in the recreational 20 

sector we -- the Commission has their own 21 

conservation equivalency that's not done jointly 22 

with the Council.  That those states -- the states 23 

will then potentially suffer any consequences of the 24 
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coast-wide accountability measure versus some sort 1 

of state-by-state or region accountability measure. 2 

   CHAIRMAN JACK TRAVELSTEAD:  Thanks.  3 

Vince. 4 

   VINCE O'SHEA:  Thanks, Mr. Chairman. 5 

 If you think about the overage that we looked at in 6 

summer flounder this year -- and I think there was 7 

one state had -- was over by 199,000 fish -- which 8 

was probably equal to the total allocation to at 9 

least four or five of the states. 10 

   So, given what is before us and what 11 

Jessica is outlining, if the Council has to treat 12 

the whole coast as a sector, that potentially means 13 

that the overage of one state -- depending on when 14 

we pick up on it, if you take the approach that once 15 

the recreational quota is reached everybody gets 16 

shut down -- there may be some states that are 17 

perceiving that as much as they don't want to be -- 18 

the downside of the previous addendum may have some 19 

attraction to it if the alternative is that they are 20 

now going to be held sort of accountable for the 21 

overage from other states.  That's a dynamic that 22 

wasn't -- that's a follow up to your comment, Mr. 23 

Chairman. 24 
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   CHAIRMAN JACK TRAVELSTEAD:  Gene. 1 

   EUGENE KRAY:  Thank you, Mr. 2 

Chairman.   3 

   In looking at this concept of the 90 4 

percent reached by June 30th, it's hard for me to 5 

envision a scenario where that would happen because 6 

most of the states open their fishery in about the 7 

middle of May, sometimes even the end of May.  So, 8 

you're talking about a four to six week period for 9 

catching 90 percent of the summer flounder -- I 10 

don't know if it's even possible to do that. 11 

   The other very brief comment on the 12 

MRIP, if MRIP is not operational by 2011, are we -- 13 

will we use MRFSS instead?  If MRIP is not 14 

operational by 2011? 15 

   JESSICA COAKLEY:  Basically, MRIP, in 16 

my understanding from discussions with the people 17 

over at S&T, it's not going to be like a light 18 

switch that goes off and we're going to switch from 19 

MRFSS to MRIP instantaneously.  It's going to be a 20 

transition process whereby different pilot projects 21 

are going to be coming online at different times.  22 

They're not all going to trigger exactly at January 23 

1, 2011 when this process goes into place. 24 
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   So, we should have -- here I think I 1 

used the term referring to MRIP because I know we 2 

are going to be shifting over to that operational 3 

term for the recreational program, but whether all 4 

the pilot projects are online for MRIP or not, we're 5 

still going to be getting estimates and we should be 6 

getting estimates at a similar level of timeliness 7 

as we're getting now or will get them in two month 8 

WAVEs, about 45 days after the end of the individual 9 

WAVE, and then the final estimates for the year in 10 

the end of March, beginning of April.  So, we'll 11 

still be getting it through that process. 12 

   The other thing I want to point out 13 

with the 90 percent is it's a placeholder.  We need 14 

to do analysis to figure out what those numbers are. 15 

 It's just an idea of how you could tackle these 16 

things.  And if there's something that you like, we 17 

can do the analysis to figure out what those values 18 

should be. 19 

   EUGENE KRAY:  For purposes of 20 

clarity, I would put an asterisk, a comment, a 21 

shorter version of what you said that we would be 22 

using MRFSS if MRIP is not online in totality. 23 

   CHAIRMAN JACK TRAVELSTEAD:  Thanks, 24 
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Gene.  Pete Himchak, did you have ...  Vince, we're 1 

back to you. 2 

   VINCE O'SHEA:  Thanks, Mr. Chairman. 3 

 I had a question about the three-year averaging and 4 

the concept behind that.  I guess my question was, 5 

if the landings data is going to be treated on a 6 

coast-wide basis, I mean, my understanding of the 7 

CBE on that data is that the number is pretty small, 8 

maybe in the order of something like ten or less.  9 

So, I'm wondering what's the logic of -- what are 10 

trying to smooth out if the coast-wide landing data 11 

-- recreational landing data has the CV that small, 12 

why do we need three years to smooth out the data?  13 

Or am I missing something? 14 

   JESSICA COAKLEY:  The CV around the  15 

-- the precision around those coastwide estimates, I 16 

think it runs around eight percent, ten percent, 17 

something like that on a coast-wide basis.  The 18 

precision around an estimate in any given year might 19 

be relatively tight, what those estimates are from 20 

year to year tends to vary a good deal over time and 21 

that would be what -- you would basically be looking 22 

to smooth inter-annual variability, not deal with -- 23 

you're not dealing with imprecision of the estimate 24 
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in any individual year.  The imprecision of those 1 

estimates, that's something that you could take into 2 

account when you're dealing with management 3 

uncertainty. 4 

   VINCE O'SHEA:  So, what you're saying 5 

is that variability that you're trying to get out or 6 

dampen out is perhaps the -- perhaps the response of 7 

a combination of the fish, the fishermen and the 8 

combination of regulations that we pick each year on 9 

how those interact and they don't consistently 10 

always interact the same way. 11 

   So, for example, like in black sea 12 

bass, we had a very large harvest this year with the 13 

same set of regulations that we used last year.  So, 14 

it's a reaction of the fishermen and the fish and 15 

the regulations as opposed to the ability of the 16 

landing data collection system. 17 

   JESSICA COAKLEY:  It is.  And if you 18 

think about it relative to the commercial fishery, 19 

the recreational fishery tends to be very sensitive 20 

to availability in some of those components because 21 

they're not nearly as mobile as the commercial fleet 22 

is.  The commercial fleet tends to go out and move 23 

around where the fish are, find them, there's 24 
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landings estimates.  That fishery is prosecuted 1 

differently than the recreational fishery where 2 

effort availability -- like you said -- the fish, 3 

fishermen tend to be all over the place. 4 

   VINCE O'SHEA:  So, then, Mr. 5 

Chairman, I have a question for Joel.  Is that good 6 

enough as a logic or rationale to go to a three-year 7 

averaging?  Because I think built into the three-8 

year averaging is a delayed reaction to -- let's 9 

assume the worst -- overfishing -- that you've 10 

exceeded your limit.  And why couldn't you argue 11 

that you exceeded your limit because it was simply 12 

not selecting regulations that were precautionary 13 

enough in the first place? 14 

   JOEL MacDONALD:  I think we could go 15 

with it.  Obviously, it does have some limitations, 16 

but we've used three-year averages in other 17 

situations.  So, I believe we could defend it 18 

provided that the record speaks as to why we've 19 

chosen a three-year average and how it's expected to 20 

operate. 21 

   VINCE O'SHEA:  Thank you, Mr. 22 

Chairman. 23 

   CHAIRMAN JACK TRAVELSTEAD:  Peter. 24 
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   PETER deFUR:  Yeah.  Thank you, Mr. 1 

Chairman.  There are a couple of things that I 2 

wanted to raise. 3 

   One of them was Gene Kray's comment 4 

raised a memory about what the data we were 5 

presented yesterday in our Briefing Book about 6 

summer flounder seasons being remarkably different 7 

from one end of the coast to the other.  In fact, if 8 

we do it on a coast-wide basis as a total 9 

allocation, then what happens is that the southern 10 

states could fish out the entire quota, the entire 11 

amount, before the season opens up north.  So, New 12 

Jersey could get none if Virginia and Delaware and 13 

Maryland and North Carolina get on the stick.  So, I 14 

mean, that's the way it's structured right now.  15 

That's technically something to think about. 16 

   But the other thing, I had a question 17 

for Jessica.  I don't think you've probably got this 18 

off the top of your head.  But it occurred to me to 19 

wonder if the proportion of flounder caught in 20 

federal versus state waters varies along the 21 

coastline as I would expect that it would?  That at 22 

the southern end you'd probably get a very small 23 

percentage in federal waters and that it increases 24 
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up north.  Or maybe I don't have that pattern, but 1 

that's just my guess. 2 

   JESSICA COAKLEY:  There is some 3 

variation there as there is for our other species 4 

when we're going to talk about scup and black sea 5 

bass depending on what state you look at.  There are 6 

different proportions of fishermen that report 7 

fishing in the EEZ -- you know, having landed or 8 

caught fish in the EEZ versus state waters. 9 

   One of the difficulties with the data 10 

are using that area information -- and we talked a 11 

little bit about this in July -- I don't know if you 12 

were at our July meeting or sat in on that -- that 13 

area information is picked up when the intercepts 14 

are done for MRFSS and fishermen are asked -- and 15 

I'm paraphrasing -- where did you catch most of your 16 

fish.  So, they could say if they caught six fish in 17 

the EEZ, they were in the EEZ, whereas four were in 18 

state waters, so there's a lot of noise in there.  19 

And based on my discussions with the MRFSS people, 20 

they don't have a lot of confidence in being able to 21 

use that area information for management and for 22 

parsing out that landings information definitively. 23 

 There's estimates in the EEZ and for state waters. 24 
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   So, I'm just highlighting that 1 

because there are those differences.  And I don't 2 

know where the line of discussion is going to go, 3 

but it's pretty clear that we're not going to be 4 

able to parse out -- you know, these allocations and 5 

accountability by area.  And that all feeds back 6 

into this catch framework where all those dead fish 7 

get fed back into the process regardless of where 8 

they came from -- into the stock assessment process 9 

which then feeds back into specification of ABC that 10 

starts this whole track. 11 

   PETER deFUR:  And the final point, 12 

Mr. Chairman, was to just make the comment that I've 13 

heard anecdotally from recreational fishers in our 14 

state that they're attentive to the fact that their 15 

fishing regulations may be set based on what's going 16 

on up in another state and there is not much 17 

happiness over that. 18 

   CHAIRMAN JACK TRAVELSTEAD:  Yes.  I 19 

know.  My phone rings every day.  Dave Simpson, you 20 

were next.  And then Rick. 21 

   DAVID SIMPSON:  Okay.  Thanks.  22 

Jessica, on the recreational sector ACL's, a lot of 23 

these in-season actions would take place based on 24 
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preliminary data from WAVE 3 projecting through the 1 

entire year; right?  Have you had a chance yet to 2 

evaluate the performance of any statistics used to 3 

do that?  In other words, how well does WAVE 3 4 

landings or landings through WAVE 3 predict annual 5 

catch?  I know we've looked at it in state and in 6 

response to the issue that we were dealing with in 7 

September, and actually from our evaluation for 8 

black sea bass, it really isn't too bad, but for 9 

scup it's completely unreliable.  So, if you could 10 

comment on that. 11 

   And then just if I could follow up 12 

while you do that and then one more question. 13 

   JESSICA COAKLEY:  No, I have not gone 14 

back and taken a careful look at how those 15 

projections have performed over time.  However -- 16 

you know, from having done projections year after 17 

year for all three species, I found sometimes the 18 

estimates -- the final estimates when they come in 19 

they tend to creep up a little bit.  Sometimes they 20 

tend to creep down.  It depends on how the 21 

projections are done, whether you're projecting the 22 

individual state data forward.  If you've projected 23 

on a coast-wide.  I mean, there's a lot of ways you 24 
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can do projections. 1 

   The other issue that's a moving part 2 

there as well is the estimates are under a revision 3 

process, so we get those preliminary estimates and 4 

make our projections, that information tends to get 5 

finalized by the end of the year.  But as we move 6 

through time, sometimes there are issues that are 7 

identified in the data and then the NMFS S&T staff 8 

will go back and revise those estimates in response 9 

to issues that were identified or a methodology 10 

issue.  And that happens in the observer data.  That 11 

happens in the VTR information.  That happens in the 12 

weigh-out information as these things are 13 

identified.  So, it makes it very -- one more moving 14 

part when you're doing all those comparisons that we 15 

are revising those things. 16 

   I'd say the projections have a wide 17 

berth of uncertainty in terms of getting a handle on 18 

those landings.  You may have a better handle if you 19 

look at where you are relative -- currently relative 20 

to your harvest limit in conjunction with 21 

projections, which is similar to what the service 22 

did with black sea bass. 23 

   They knew they were very close to the 24 
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current harvest limit and based on projections it 1 

looked like they were going to go way over.  It's 2 

sort of the combo of looking at both pieces. 3 

   DAVID SIMPSON:  Okay.  Thanks.  4 

Certainly, I think you'd agree that it's much more 5 

variable and much more uncertain in estimating the 6 

recreational harvest relative to the commercial.  7 

There are adjustments.  But I think for some species 8 

we're going to find that we will not really have any 9 

scientifically defensible ability to project based 10 

on WAVE 3 that would justify taking such a severe 11 

action as closing a fishery mid-season. 12 

   And if you could just help me with 13 

the three-year average, how that works.  Would that 14 

mean that you'd look at WAVE 3, project for the 15 

year, see if that would exceed the three-year 16 

average of the ACL's; is that how that would work? 17 

   JESSICA COAKLEY:  Basically, the way 18 

that three-year average would work with this, this 19 

is in-season -- these measures speak to in-season 20 

accountability within that fishing year.  So, if you 21 

make any adjustments within that in-season in the 22 

fishing year, what it's going to affect is what your 23 

final landings for that year are. 24 
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   Now, the way your final landings for 1 

that year are going to fit into the three-year 2 

averaging process -- the same way I described to 3 

Jack -- where you're going to get a final landings 4 

estimate and you're going to look at that in 5 

conjunction with your prior two years, take the 6 

average and then compare that to your single year -- 7 

your ACL for that year.  So, these measures, that 8 

in-season -- those in-season accountability steps 9 

are proactive measures to slow the landings in the 10 

recreational fishery in that year. 11 

   DAVID SIMPSON:  But just to be clear, 12 

you'd be projecting the current year's landings say 13 

based on WAVE 3, you would then take the three-year 14 

moving average of the current, the previous two 15 

years, evaluate whether that three-year average will 16 

exceed the ACL; and if it does, then you would take 17 

in-season action? 18 

   JESSICA COAKLEY:  Okay.  I think 19 

what's -- where the confusion may be coming in and 20 

it may be as simple as we've put this under sort of 21 

the wrong heading.  Basically, this in-season 22 

accountability, it's intended for the recreational 23 

fishery as proactive steps to prevent you from 24 
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exceeding your ACL, which would be based on a three-1 

year average and then need to have reactive 2 

accountability measures kick in. 3 

   So, those in-season measures would be 4 

focused on reducing the landings in that current 5 

year.  So, if you selected one of those in-season 6 

options, say if -- you know, X amount of the harvest 7 

limit is utilized by WAVE 3, you would have some 8 

sort of action triggered, either fishery would be 9 

closed or an adjustment to your possession limits.  10 

Something would happen that would basically slow the 11 

landings and mean that for that year you would 12 

probably come in lower for your overall landings 13 

estimate. 14 

   Now, that would feed back into that 15 

three-year averaging process by which you compare 16 

that to your individual ACL.  So, it's a utilization 17 

issue and this fits more under the proactive 18 

aspects.  And when we were talking about the 19 

recreational fishery, it got lumped under this 20 

recreational discussion but perhaps it's best to 21 

separate that out into the proactive AM section. 22 

   Does that make it more clear for you? 23 

   DAVID SIMPSON.  Yeah.  And just so I 24 
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am clear -- because it is important -- we will be 1 

evaluating the recreational fishery performance 2 

relative to this single -- the current year ACL to 3 

decide whether we will take emergency actions, close 4 

a fishery mid-season?  In addition, if the three-5 

year average landings exceed -- if we exceed the ACL 6 

on a three-year average, we will take post 7 

accountability measures and subtract the overage 8 

from the subsequent year's recreational fishery? 9 

   JESSICA COAKLEY:  No.  I think we -- 10 

I don't think that's exactly what we had intended.  11 

You're not going to take -- so, the way to make this 12 

more clear might be to go with an example -- and 13 

maybe it will make it clear in my head -- because I 14 

may be confusing you. 15 

   Basically, if we go with say this 16 

fishing year, this upcoming fishing year 2010, we 17 

would go through the process of taking -- specifying 18 

and ABC, getting recreational ACL under the process 19 

and that would be the recreational ACL for the 20 

fishing year. 21 

   You could have these in-season 22 

actions that would kick in, say the landings -- 23 

they're just blowing through their landings, doing 24 
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really well for 2010 and it triggers whatever that 1 

fishery closure is to slow those landings.  That 2 

means that your 2010 landings -- you know, may come 3 

in at 7,000,000 pounds, whatever those are.  You 4 

wouldn't -- well, in year one, you would compare 5 

that 7,000,000 pounds to whatever that 2010 6 

recreational ACL would be.  But then we would step 7 

into 2011, which would be year two.  Now, we go 8 

through that fishing year and it turns out that 9 

landings are slow that year so it doesn't trigger 10 

any of that 90 percent trigger, none of that kicks 11 

in.  You get what your landings are at the end of 12 

that year. 13 

   Now you would take the average of the 14 

'010 and '011 recreational landings and compare 15 

those just to the 2011 ACL.   16 

   So, let's go to 2012.  Now again, 17 

we're in the fishing year, landings are really 18 

fantastic.  We hit that trigger and the fishery 19 

closes.  You would then take that 2012, 2011 and 20 

2010 landings, take the average of that, and then 21 

compare that to your 2012 ACL.   22 

   So, we wouldn't be taking that 2012 23 

estimate and using that as a comparison to 2012.  We 24 
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would be taking that three-year average and then 1 

comparing that to your 2012 recreational sector ACL. 2 

   Then thereafter, it would roll three 3 

years as you move forward and it should smooth that 4 

inter-annual variability.  And if it turns out when 5 

you do that comparison of that average to 2012 that 6 

you didn't go over, then there's no reactive 7 

adjustment that's needed.  If it turns out you go 8 

over by an amount that would effect that 2013 9 

recreational ACL when it's specified. 10 

   But again, you could specify it go 11 

through the fishing year and never trigger that 90 12 

percent action.  It would just be a mechanism that's 13 

in place to just slow what you get as a final 14 

landings and catch estimate for the year. 15 

   Does that make sense?  It's kind of 16 

how it works in my head, but I know sometimes I talk 17 

real fast. 18 

   CHAIRMAN JACK TRAVELSTEAD:  That 19 

help, Dave? 20 

   DAVID SIMPSON:  Yeah, that's how I 21 

understand it.  So, in 2012, if based on WAVE 3 22 

you're projected to go over, emergency action will 23 

be taken to close state fisheries, recreational 24 
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fisheries.  And if the three-year average in 2012 1 

exceeds the ACL, then there would be post additional 2 

measures that would be taken against the 3 

recreational fishery.  So, there would be emergency 4 

closure in 2012 and a deduction in 2013 from the 5 

recreational ACL. 6 

   CHAIRMAN JACK TRAVELSTEAD:  Toni. 7 

   TONI KERNS:  Dave, there's one thing 8 

that you are saying along the lines and it's that 9 

you keep saying that you're projected to go over.  10 

The way we've written it here, you've already 11 

utilized 90 percent.  So, it's not that we're 12 

projecting that you do it --  13 

   JESSICA COAKLEY:  (Inaudible comments 14 

away from the microphone.)  15 

   TONI KERNS:  -- the first year is 16 

projected? 17 

   JESSICA COAKLEY:  Yeah. 18 

   TONI KERNS:  Okay.  I'm sorry.  I 19 

thought it said just has been utilized.  So, it 20 

could be either. 21 

   CHAIRMAN JACK TRAVELSTEAD:  Just one 22 

other point that Dave has said.  He talks about 23 

taking emergency action if these percentages are 24 
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reached.  But isn't it that this is a predetermined 1 

action that will be taken?  I mean, if we hit the 90 2 

percent, it's automatically closed for the rest of 3 

the year?  Or the bag and size limit change at such 4 

and such time and they're predetermined?   5 

   In other words, we wouldn't have to 6 

come back to the Council and ask for emergency 7 

action, it's already established in the management 8 

plan up front.  Everybody knows what happens if 9 

those triggers are pulled? 10 

   JESSICA COAKLEY:  Yes.  That's 11 

correct.  These would be actions that would be 12 

automatic in effect. 13 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  I 14 

just wanted to clarify that. 15 

   DAVID SIMPSON:  I understand that the 16 

Commission wouldn't have to take emergency action 17 

but every state on the coast would? 18 

   CHAIRMAN JACK TRAVELSTEAD:  Yes.  19 

Right.  Chris. 20 

   CHRIS ZEMAN:  My question was what 21 

happens like let's say in the first year we have a 22 

300-plus percent overage, how would that play out in 23 

the following years? 24 
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   JESSICA COAKLEY:  Well, it would 1 

depend.  And if you're looking at a 300 percent 2 

overage of the recreational harvest limit or a 300 3 

percent overage of the ACL, because there's a series 4 

of steps that factor in.  When you go through this 5 

process, there's a buffer put into place to adjust 6 

for management uncertainty for the fishery 7 

performance and operation of the fishery would try 8 

to buffer against that.  You may have an overage in 9 

the recreational harvest limit, but it may not slip 10 

above that threshold and trigger that reactive 11 

measure by exceeding the ACL.   12 

   So, my response would be it depends. 13 

 However, if you do trigger that ACL, you'd be 14 

looking for a reactive accountability measure to go 15 

ahead and adjust for that overage. 16 

   CHAIRMAN JACK TRAVELSTEAD:  Jessica, 17 

wouldn't in all probability the Suboptions E-1, E-2, 18 

E-3 prevent you from ever going over a quota by 300 19 

percent? 20 

   JESSICA COAKLEY:  Well, that's the 21 

idea of trying to bring proactive AM's into place 22 

for both the commercial and recreational fishery if 23 

they don't already exist to basically slow your 24 
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approach to those harvest limits to prevent those 1 

really big overages. 2 

   CHAIRMAN JACK TRAVELSTEAD:  It may 3 

not prevent some overage from occurring, but in all 4 

likelihood, I can't see it being significant.  I 5 

mean, up in the area of 200 to 300 percent.  I just 6 

-- I don't think that's probable. 7 

   Pete Himchak. 8 

   PETER HIMCHAK:  Yeah.  I'm a little 9 

confused here.  And under Chris' example -- I mean, 10 

conceivably worst case scenario -- if you went over 11 

to such an extent, you wouldn't be able to have a 12 

recreational fishery in a given year?  Isn't that 13 

what we're talking about with black sea bass?  I 14 

mean, black sea bass, we've overshot the target in 15 

2009 by such -- 16 

   CHAIRMAN JACK TRAVELSTEAD:  But keep 17 

in mind we didn't do any in-season adjustments, 18 

which is what we're talking about under E-1, E-2, E-19 

3.  Remember when we met back in June and were told 20 

by the staff that sea bass was projected under this 21 

action would have been triggered -- that would have 22 

closed the fishery in the fall or at some point to 23 

prevent the overage from being so high. 24 
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   PETER HIMCHAK:  Okay.  Well, yeah.  1 

That would strengthen the argument for in-season 2 

accountability.  I mean, our record on past 3 

performance is -- whether your go by coastal regs or 4 

state by state -- it hasn't been very good.  It's 5 

been horrible.  I mean, we brought this up in 6 

Philadelphia; seven of the last ten years we've 7 

exceeded it by 46 percent on average.   8 

   So, yeah.  It really beefs up the 9 

concern for the in-season accountability and better 10 

estimate -- or better accountability for management 11 

uncertainty so that we don't have this worst-case 12 

scenario.  That's what I find scary.  So, I'm seeing 13 

a better picture here so it doesn't happen. 14 

   CHAIRMAN JACK TRAVELSTEAD:  Rick. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  16 

Just a couple of points in response to some of the 17 

things that have come up.  18 

   Vince spoke earlier about the 19 

rationale or basis for using multi-year averaging, 20 

and I think we'll find the basis for considering 21 

that in the NS1 guidelines.  And I don't have my 22 

finger on the language, but I think the issues that 23 

are in play there are not just the precision of 24 
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catch estimation, but also the degree of control 1 

over catch and the variability of catch.  So, it's 2 

other catch characteristics and management 3 

characteristics that also, I think, lend some 4 

credence to considering multi-year averaging.  And I 5 

think the intent there would be to avoid whipsawing 6 

the fishery in those types of situations.  7 

Certainly, I think it's something that we ought to 8 

consider as we go forward. 9 

   And just another point, on the 10 

percentages associated with these in-season 11 

management measures, David Simpson commented on 90 12 

percent, and earlier today we discussed the need to 13 

talk to the FMAT about considering a range of 14 

percentages there that would appropriately reflect 15 

the seasonal characteristics of landings in each 16 

fishery.  So, this is not something that I would 17 

expect to be applicable on a boilerplate basis 18 

across all the FMP's.   19 

   I mean, I think we're gong to need 20 

some detailed analysis of past catch history and 21 

seasonal performance and seasonal characteristics of 22 

those landings in order to make informed decisions 23 

about that.   24 
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   But, at the end of the day, I think 1 

Pete's right.  We're going to need a package that 2 

does give us some chance of controlling and avoiding 3 

the worst-case type scenarios on an in-season basis. 4 

   CHAIRMAN JACK TRAVELSTEAD:  Thanks, 5 

Rick.  Frank. 6 

   FRANK BLOUNT:  Yes.  Thank you.  7 

Something just to keep in mind is as we move forward 8 

here and you look at -- if you've got to go by 9 

WAVEs, your precisions on WAVEs is very low -- or 10 

actually, it's very high -- depending on how you 11 

look at it.  When you smooth it out for the year, I 12 

mean, a lot of them, there's a 50 percent difference 13 

between your WAVE estimates on your standard of 14 

error than there is on the year standard of error. 15 

   So, as you're -- and I'm looking at 16 

scup right now.  Scup for this year is -- for a WAVE 17 

3 -- is a 22 percent.  For last year, it was ten 18 

percent overall for the year.  So, you've got a lot 19 

of variability when you're looking at a WAVE 20 

information and trying to make a decision for the 21 

rest of the year.  Just keep that in mind as we move 22 

forward. 23 

   CHAIRMAN JACK TRAVELSTEAD:  Chris. 24 
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   CHRIS ZEMAN:  That's the one of the 1 

purpose for raising these scenarios because I really 2 

think it's important that we do establish in-season 3 

management measures.  We set up a system that 4 

controls catch throughout the season that everyone 5 

is aware of at the start of the process, including 6 

all the stakeholders, so that they know what's going 7 

to happen.  And then it's as automatic as possible 8 

and requires very little emergency action or -- and 9 

tries to avoid any surprises.  I think that's my 10 

goal. 11 

   And the point I just want to raise 12 

here is, that if we have an in-season management 13 

measure, we should look -- think of these sort of 14 

examples.  One example, is like yeah, we have a 300 15 

percent overage.  Another example, is what if they 16 

do that WAVE 3 analysis and it comes back at 89 17 

percent?  Does that mean it just continues on or 18 

what happens there?  Because we would likely exceed 19 

it, but we wouldn't put that measure in place. 20 

   CHAIRMAN JACK TRAVELSTEAD:  That's a 21 

good point.  And I think it all -- Frank's point as 22 

well -- gets back to the fact that we need the FMAT 23 

to -- you know, these are placeholders, I think, as 24 
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Rick and others have said -- that we really need 1 

FMAT to delve into these exact concerns -- and 2 

Dave's concerns as well about the ability to predict 3 

or project and -- you know, take a look at whether 4 

WAVE 3 is the right value and whether 90 percent is 5 

the right value.  I think that's all we're going to 6 

be able to do today unless someone has some 7 

suggestions that they want to make.  We'll be glad 8 

to hear them. 9 

   Let's go back to the beginning just 10 

to make sure on summer flounder.  Jessica had 11 

suggested that under the proactive measures that we 12 

eliminate Suboptions A and B.  I think we 13 

consistently did that this morning as well in favor 14 

of -- I'm sorry, A and C -- in favor of Suboption B 15 

that would allow the Monitoring Committee to 16 

annually make recommendations.   17 

   Is there any objection that?  Seeing 18 

none, I think we're okay on that, Jessica. 19 

   Under the reactive AM's on the next 20 

page, Jessica, were you suggesting that we add 21 

another suboption that deals with a straight in-22 

season closure authority? 23 

   JESSICA COAKLEY:  Yeah.  I actually 24 
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have it in my notes.  I don't know if I said it.  1 

Yeah.  I might have suggested that because that was 2 

consistent with what we had discussed in Atlantic 3 

mackerel with the issue of having that for 4 

unanticipated issues in case -- that gives the 5 

Regional Administrator the ability to deal with that 6 

-- and there may be cases if we have a mechanism set 7 

up as Chris put forward if it turns out it's 89 8 

percent and not exactly 90 percent that there's that 9 

flexibility to do that.   10 

   I'm not -- again, we need to go back 11 

and talk about this a little bit more.  But again, I 12 

like to throw out the idea that maybe we need to get 13 

someone from MRFSS involved as we talk through these 14 

data issues and do this analysis.  And I think that 15 

if it's something that this committee feels is 16 

appropriate, maybe they can task staff with trying 17 

to work to get someone engaged on the FMAT if the 18 

committee would like to do that. 19 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  20 

Let me do two things.  Any objection then to adding 21 

that in-season closure option?   22 

   Okay.  Seeing none, everybody is in 23 

agreement on that. 24 
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   Now, what does it take to get MRFSS 1 

people involved in this process?   2 

   Pat, do you want -- can you help us 3 

on that? 4 

   PATRICIA KURKUL:  Yeah.  We spoke 5 

about it when they were here yesterday, and I think 6 

they're open to the idea.  You could go through us, 7 

but I think it might be better if you went directly 8 

to S&T.  Just wrote a letter to S&T requesting 9 

someone participate on the FMAT. 10 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 11 

you.  Mr. Chairman, can you help us with that? 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  13 

Indeed. 14 

   CHAIRMAN JACK TRAVELSTEAD:  Thank 15 

you.  Vince. 16 

   VINCE O'SHEA:  Thanks, Mr. Chairman. 17 

 I don't know if this is the appropriate time to 18 

mention this, but several folks in the course of our 19 

discussion have pointed out how complicated this 20 

really is.  And I'm wondering if there's value at 21 

some point in the development process here of taking 22 

some of the scenarios that we're looking at and try 23 

to apply them maybe in some past years with sort of 24 
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actual numbers of what's happened in the fishery to 1 

try to give us a sense of -- so, say, if these have 2 

been in effect this year, what would have happened, 3 

how would it have worked, what would the summer 4 

flounder fishery look like.   5 

   I'm not saying the next time we look 6 

at this, Mr. Chairman, but I'm wondering if that may 7 

be a way to get at some of the comments around the 8 

table of how difficult it is to try to see what the 9 

impact is.  If we put these different measures in, 10 

well, operationally, what's that really going to 11 

mean to the fishery and how we're managing this 12 

fishery.  Thanks. 13 

   CHAIRMAN JACK TRAVELSTEAD:  I think 14 

it would help the public understanding of how these 15 

things might work.  And let me just ask Jessica.  Is 16 

that something that's doable? 17 

   JESSICA COAKLEY:  Yeah.  I think that 18 

that would be something that is helpful.  I think 19 

the FMAT would be able to work on that.  It might be 20 

helpful to have something like that ready when we go 21 

out for public hearings.  So, we'll have the 22 

document.  We'll have what this process looks like. 23 

 And we can have a few examples to show -- you know, 24 
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with a given quota what would this mean when we 1 

partition it to all of these parts and how would 2 

these mechanisms actually function and how they 3 

would have functioned.  So, I do think that that 4 

would be worthwhile.  We can work to make that 5 

happen. 6 

   CHAIRMAN JACK TRAVELSTEAD:  I think 7 

if you can particularly show how these measures 8 

would have operated if we had them in the past 9 

years, that kind of example might help in 10 

understanding. 11 

   I don't see any other hands.  Pete.  12 

Pres. 13 

   PRESTON PATE:  Jack, I won't belabor 14 

the point, but I'm still a little bit concerned 15 

about the three-year running average concept.  And I 16 

have no problem with going through with it as long 17 

as it's fully debated in the context of both the 18 

intended and recognition that there may be some 19 

unintended consequences of that.  The unintended 20 

consequence that's most significant to me is that it 21 

would create a false sense of security for the 22 

states to be more diligent in setting their annual 23 

specs, and that they have less penalty to pay or 24 
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less adjustment to make in the subsequent years if 1 

they are relying on that smoothing out of the annual 2 

fluctuations. 3 

   We struggled really hard over the 4 

last few years at the Commission level getting to 5 

the point where the states are more concerned about 6 

and more conservative with the measures that they've 7 

put in place, and I would hate to have this three-8 

year running average concept adopted only to find 9 

that it is counterproductive and shoves us back to 10 

the times when the states don't have to be operating 11 

at that level of diligence that we struggled so hard 12 

to create in this. 13 

   CHAIRMAN JACK TRAVELSTEAD:  I share 14 

some of those concerns as well.  It's in here.  The 15 

committee did agree to this previously.  But I'm 16 

wondering if after this goes out to public hearing, 17 

let's just suppose that there is massive negative 18 

comment on that particular provision, is that 19 

something the Council could then change when it came 20 

back for final consideration of the omnibus 21 

amendment? 22 

   I don't know that that's going to be 23 

the case, but I'm just curious if that's an option? 24 
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   JESSICA COAKLEY:  Yeah.  I think it 1 

is something that you could consider.  And it really 2 

links up to how you're going to do your comparisons. 3 

 And I think it would be fairly straight forward to 4 

make that adjustment at the time you think it's more 5 

appropriate to go with a single year as opposed to a 6 

three year. 7 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  8 

Rick. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  10 

Jack, I think the single-year adjustment is in here 11 

as an option already.  So, I think what the 12 

committee is saying is that they also want to add a 13 

multi-year option for analysis.  So, I think we 14 

would still have both options in the document. 15 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  16 

Pat and then Tom. 17 

   PAT AUGUSTINE:  Mr. Chairman, back to 18 

Vince's point about coming forward with some 19 

example, and in response to Preston's comment, would 20 

it be possible again to come up with one example or 21 

two examples where we might show -- if you had a 22 

three-year running situation -- what the outcome 23 

could be in the fourth or subsequent year?  24 
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   If we're going to try to educate the 1 

public, whether it's good, bad or indifferent, 2 

rather than they conjuring some crazy thing up in 3 

their mind that yeah this is going to be a panacea, 4 

let's let them look at it hard copy.  If we could do 5 

something rather simplistic, I think that might be a 6 

good way to go. 7 

   CHAIRMAN JACK TRAVELSTEAD:  That's a 8 

good suggestion.  Let me just make sure Jessica was 9 

aware of it.  On the issue of three-year running 10 

average versus single-year, can we provide some -- 11 

based on past history -- examples of how those 12 

options would have differed if we had had the three-13 

year running average in place?  Again, for 14 

presentation to the public. 15 

   JESSICA COAKLEY:  Sure.  It would 16 

basically be a matter of showing sort of that three-17 

year smoothed observed catch relative to the 18 

individual estimates of catch and see how that would 19 

have flowed. 20 

   CHAIRMAN JACK TRAVELSTEAD:  Rick. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  22 

Just to that point, Jack.  I think if you do want to 23 

consider a one-year average, you probably ought to 24 
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note that here in the record today.  Because I was 1 

mistaken.  The second paragraph on the first page of 2 

this document does say that it would be compared to 3 

a three-year moving average.  So, if you want that 4 

second option of also having a one-year measure by 5 

which you'd compare the overage, then that also 6 

ought to added to the package. 7 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  8 

Well, then let me open it up to the committee for 9 

that discussion.  And I'm going to call on Tom 10 

because -- 11 

   THOMAS MILLER:  Different subject. 12 

   CHAIRMAN JACK TRAVELSTEAD:  Different 13 

subject.  Okay.   Peter, were you on that point? 14 

   PETER deFUR:  That three-year, one-15 

year? 16 

   CHAIRMAN JACK TRAVELSTEAD:  Yeah.  17 

Mm-hm.  18 

   PETER deFUR:  No. 19 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  20 

Let's have some discussion on whether you want to 21 

see a one-year option in the document.  Dave. 22 

   DAVID SIMPSON:  Yeah.  I think we do. 23 

 Because if you think about either increasing or 24 
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declining trends in stock size, that could either be 1 

conservation negative or the other way around.  So, 2 

that three-year average, of course, causes a lag and 3 

it could be in either direction.  It could lead us 4 

to overfish for example. 5 

   CHAIRMAN JACK TRAVELSTEAD:  Any other 6 

comments.  Harley. 7 

   HARLEY SPEIR:  One of the variability 8 

in landings could, in fact, be sampling problems, 9 

MRFSS problems.  We're not going to make decisions 10 

on next year's regulations based strictly on catch. 11 

 They're going to be moderated by information on 12 

fishing mortality levels in stock.  And I guess the 13 

intent of this three-year running average was to 14 

kind of smooth out these highs and lows, these wild 15 

swings that we make in regulations every year.  And 16 

fishermen hate this.  They absolutely hate not being 17 

able to anticipate what the next year's regulations 18 

are going to be.  This three-year running average, 19 

as I see it, is intended to dampen those 20 

fluctuations. 21 

   CHAIRMAN JACK TRAVELSTEAD:  Thanks.  22 

Let me ask this:  Is there any objection to adding a 23 

one-year provision in the -- 24 
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 (No response audible.) 1 

   CHAIRMAN JACK TRAVELSTEAD:  All 2 

right.  Seeing none, Jim, you have your hand up to 3 

this point? 4 

   JAMES FLETCHER:  Thank you, sir.  For 5 

20 years I've seen the problems with this thing.  6 

Now, I would request that somebody explain to me why 7 

we do not have a quota on both sectors or harvest 8 

limit on both sectors, and why we do not have a 9 

three-year average on both sectors, or why we do not 10 

require operator's permits, vessel license and trip 11 

reports on both sectors?  Why are we splitting this 12 

into two different management claiming that we have 13 

two different sectors?   14 

   I've been in this room.  I don't see 15 

but two people that have been in here 22 years.  And 16 

the problem has remained the same.  We treat the 17 

recreational and commercial different and that's led 18 

to the problem.   19 

   Will somebody please explain to me 20 

why we're discussing two different sets of 21 

management -- two different -- a three-year average, 22 

a quota and a target?  Why can't it all be the same 23 

on both sectors -- or the recreational and the 24 
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commercial?  Will somebody please explain it to me. 1 

   CHAIRMAN JACK TRAVELSTEAD:  Rick. 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  3 

Yeah.  Jim, I will respond and say that we're moving 4 

towards part ACL's -- if you look in the draft 5 

document -- on both of these fisheries.  They'll be 6 

fully accountable fisheries.  And both fisheries 7 

have significantly different characteristics so it 8 

only makes sense that we would have different 9 

management regimes and requirements to manage the 10 

two entirely different fisheries.  But they're both 11 

going to be, under the new regime, fully accountable 12 

and they're both going to have hard ACL's associated 13 

with them.  That's what's proposed in the document. 14 

   CHAIRMAN JACK TRAVELSTEAD:  All 15 

right.  We've agreed to add the one-year provision 16 

in there, Jessica. 17 

   Tom, you had a new issue. 18 

   THOMAS MILLER:  Thank you, Mr. 19 

Chairman.  The Council has asked staff to undertake 20 

analysis to try and determine whether 90 percent is 21 

the right number of some other percentage.  And I 22 

can certainly see how staff could correlate the 23 

percentage of harvest that was taken by the end of 24 
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WAVE 3 with the total harvest that was achieved that 1 

year to try and find if there's some predictor when 2 

harvest is going to be overshot. 3 

   What I struggle with is how the staff 4 

are going to understand what the compliance will be 5 

if in-season closure is put in place to know whether 6 

or not it's going to be effective.  I don't see a 7 

way out of that. 8 

   CHAIRMAN JACK TRAVELSTEAD:  This very 9 

issue was actually raised earlier in this year when 10 

we were looking at the overage on sea bass, and 11 

there were a number of states that expressed that 12 

concern that if we change our bag and size limit 13 

suddenly in the mid-season or we close it down -- 14 

you know, there's going to be major problems with 15 

getting the word out to our anglers.  There's going 16 

to be wide-spread -- you know, ignorance of the 17 

changes in the law.  I will say on the other hand 18 

that within two days of the National Marine 19 

Fisheries Service taking emergency action to close 20 

that fishery, I think everybody in the State of 21 

Virginia knew it.  And I base that on the thousands 22 

of phone calls that I got -- and e-mails that I got. 23 

   So, in this day of internet and 24 
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tweaking and twittering and whatever else everybody 1 

is doing out there, word seems to get around pretty 2 

darn quick, at least to the people who like to 3 

complain.  But I do understand the concern.  I think 4 

there's some legitimacy to it.  Peter. 5 

   PETER deFUR:  I want to pick up on 6 

something that was said earlier about providing an 7 

example in the three-year versus one-year and 8 

showing to the public when we go to the public 9 

meeting what that means. 10 

   I think that that same demonstration 11 

-- you know, of how accountability measures would 12 

work for some of our fishery management decisions 13 

that have been made in recent years would apply 14 

under the new ACL/AM's, give the public a real clear 15 

demonstration.  So, that's something that the staff 16 

can be thinking about now.  You know, what would 17 

work to demonstrate most effectively how some of our 18 

new systems are going to be coming in place when 19 

they go out for public comment.  You know, those 20 

examples would just make it so much easier for the 21 

public to understand. 22 

   CHAIRMAN JACK TRAVELSTEAD:  Vince. 23 

   VINCE O'SHEA:  I'll pass, Mr. 24 
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Chairman.  Thank you. 1 

   CHAIRMAN JACK TRAVELSTEAD:  Mr. Leo. 2 

   ARNOLD LEO:  Thanks.  Arnold Leo.  3 

This is now a different topic.  With reference to 4 

Option G, when ASMFC and the Councils come up with 5 

different management quotas and so on, it's sort of 6 

stated blithely here that -- you know, as soon as 7 

possible to reconvene the Council and the Boards to 8 

address the issue of the differences between 9 

management decisions.   10 

   And, I mean, hey, wait a minute, the 11 

budgets are a little bit restrictive.  And I'm of 12 

course speaking both for the Commission and the 13 

Council, but also for those of us who have to -- you 14 

know, attend the meetings to represent the people 15 

that we are supposed to be representing, it just 16 

seems as though this is like not a really practical 17 

way to deal with this.   18 

   I just wanted to bring that up as a 19 

concern of mine that here we're reconvening the 20 

Council and the Boards at a time when I think we're 21 

trying to streamline some of the activities.  22 

Thanks. 23 

   CHAIRMAN JACK TRAVELSTEAD:  Adam. 24 
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   ADAM NOWALSKY:  Thank you, Mr. 1 

Chairman.  Adam Nowalsky.  Just a couple of 2 

comments.  One question that comes to mind here is 3 

with conservation equivalency in place, if we go 4 

with something that's outlined here in Suboptions 5 

E's, does this provide incentive to states to shift 6 

their seasons to after WAVE 3?   7 

   For example, in the State of New 8 

Jersey this year -- specifically with summer 9 

flounder, where we had options for an earlier start 10 

and an earlier end versus a later start and a later 11 

end -- when states are debating this, do they now 12 

say it's in everybody's best interest in the state 13 

to push the season, start it as late as possible in 14 

the year or your face a higher probability of 15 

getting shut down?   16 

   So, it's one of the concerns in here 17 

that going down to Suboption G, however this is 18 

going to play out with the conservation equivalency, 19 

I could see states where they have the opportunity 20 

to shift seasons substantially outside of WAVE 3, 21 

beyond WAVE 3 and it may provide an encouragement 22 

for them to do so to kind of work, circumvent, the 23 

possibility of being shut down, which I think kind 24 
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of defeats the whole purpose of what we have here. 1 

   One of the other ideas I've talked 2 

about with a couple people that isn't outlined 3 

anywhere here but I think would be worth of 4 

discussion, would be having the accountability 5 

measures somehow tied to the current status of the 6 

stock.   7 

   For example, where you have a fishery 8 

that is overfished versus not overfished, 9 

overfishing is occurring but it is overfished, the 10 

various permutations of that, that there would be 11 

different accountability measures depending on the 12 

current stock status. 13 

   Another thing to look at here might 14 

be to look at where is this overage going to 15 

actually affect the stock.  And what I mean by that 16 

is, that if you have a target mortality rate for a 17 

given year that's set at a number below FMSY and the 18 

overage exceeds FMSY, that might trigger an 19 

accountability measure that's higher, greater, more 20 

urgent in terms of the desire to protect the stock, 21 

eliminate overages.  Whereas, if that overage of the 22 

target F did not account for an overage of FMSY on 23 

the year, perhaps it might not be as high. 24 
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   That's three different points here 1 

I've introduced here.  I would like to hear comments 2 

on those topics as well.  Thank you. 3 

   CHAIRMAN JACK TRAVELSTEAD:  Toni. 4 

   TONI KERNS:  Adam, in response to 5 

your first suggestion on the WAVE numbers, I think 6 

that these options in E, the FMAT can consider these 7 

as triggers and not linked to WAVEs, especially if 8 

we think about MRIP coming on and whether or not 9 

we'll start to get monthly estimates instead of 10 

estimates every two months and so those WAVE numbers 11 

could change and so it could just be a percentage 12 

linked to an estimate and not necessarily to a time 13 

period. 14 

   CHAIRMAN JACK TRAVELSTEAD:  Any other 15 

comments?  Are we happy with where we are on 16 

flounder?  Hearing no objections, I'm going to move 17 

on to scup.  Rick. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I 19 

just had one question and this follows from the 20 

previous mackerel discussion.  I was under the 21 

impression that with the mackerel discussion we were 22 

going to ask the FMAT to look at an option that 23 

would perhaps be sort of the combination of E-2 and 24 
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E-3, where you might have a couple of trigger 1 

points, one of which would slow down the possession 2 

limit, and the second of which would be a closure.  3 

So, I don't know if there's any -- I don't know if 4 

the FMAT is planning on doing that type of analysis 5 

on all of these -- on all of these FMP's or if the 6 

committee has interest in that. 7 

   CHAIRMAN JACK TRAVELSTEAD:  Any 8 

objection to asking FMAT to include that?  Okay.  9 

Jessica says it's doable. 10 

   Jessica, did you have a comment on 11 

the presentations? 12 

   JESSICA COAKLEY:  Yeah.  I just 13 

wanted to make one last comment in terms of the -- 14 

as I'm thinking about putting examples into the 15 

document as to how we might apply these measures to 16 

these fish stocks, how it may have been applied in 17 

the past, including accountability, and I was also 18 

recognizing how much work is going to be involved in 19 

that and that it's probably not something that we're 20 

going to be able to get comprehensive examples 21 

compiled for every single one of these species and 22 

for a multitude of years and all those pieces, so we 23 

may need to go through and pick a few key examples, 24 
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species, to use as examples that would be perhaps 1 

representative; maybe doing summer flounder and 2 

using that as representative of the other two and 3 

picking a few that way.  4 

   I guess I'm just trying to lower 5 

expectations in terms of the amount of examples we 6 

might be able to produce in time for April for 7 

public hearings.  Much as that -- what is it, the 8 

SNL commercial -- you know, lower -- Saturday Night 9 

Live -- lowered expectations.  You know, they always 10 

have that.  Yeah.  I see some people smiling.  They 11 

know what I'm talking about. 12 

   So, I'm just setting us up for that 13 

because there's a lot of other work in other options 14 

that we're going to need to work through in the 15 

interim as well in addition to doing that. 16 

   CHAIRMAN JACK TRAVELSTEAD:  Pat. 17 

   PAT AUGUSTINE:  Thank you, Mr. 18 

Chairman.  Well, to that point, Jessica, it would 19 

seem that our poster child would be summer flounder 20 

because of conservation equivalency.  Everyone would 21 

be interested in what the outcome might be.  And the 22 

second one might be coastal fish, which would be 23 

black sea bass.   24 
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   That's it.  I think that's pretty 1 

straightforward -- example there which was created 2 

last year.  Those two might do rather than going 3 

through specie by specie.  Just we need a couple of 4 

examples for the public to say wow, that's what we 5 

have.  Would that simplify it for you? 6 

   CHAIRMAN JACK TRAVELSTEAD:  I think 7 

so.  Thanks, Pat. 8 

 ____ 9 

 SCUP 10 

   CHAIRMAN JACK TRAVELSTEAD:  Let's 11 

move on to scup.  In the interest of time -- I know 12 

we're running a little short here -- Jessica, if you 13 

could just highlight the differences.  Are there any 14 

differences between what we see here under scup from 15 

what we just considered under flounder?  And I'm 16 

wondering if we can't just ask that the same 17 

provisions and changes that we discussed be 18 

considered for scup. 19 

   JESSICA COAKLEY:  Yeah.  I think you 20 

could do that.  There are just a couple of quick 21 

differences.  Let me flip to the flowchart.  There's 22 

the scup flowchart, if you could turn to that real 23 

quickly.   24 
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   One of the differences, the 1 

recreational side, the structure of this with the 2 

recreational sector ACL and the commercial sector 3 

ACL, is the recreational side is virtually 4 

identical.   5 

   The commercial side, the one 6 

difference there would be instead of the state-by-7 

state commercial quotas, we utilized the quota 8 

periods, Winter 1, Summer Period, Winter 2.   9 

   So, that's going to be a difference 10 

in terms of how we applied those allocation precepts 11 

that are already in the FMP to make sure that 12 

they're consistent with the way we currently 13 

allocate discards, RSA, all of those pieces on the 14 

commercial side. 15 

   The other difference in terms of 16 

accountability measures -- you know, all these are 17 

pretty much the same except for the trip limit 18 

adjustments.  Basically, right now when 80 percent 19 

of the Winter 1 allocation is utilized, then the 20 

Winter 1 trip limit drops from 30,000 pounds to 21 

1,000 pounds.   22 

   An example was put here where an 23 

adjustment to that 80 percent trip limit trigger 24 
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could be considered by the committee; and this would 1 

be basically if you had an overage specific to that 2 

fishery, you could consider adjusting that trip 3 

limit trigger.   4 

   I'm thinking back to our mackerel 5 

discussions where there is a process by which trip 6 

limit adjustments are discussed, that's discussed by 7 

the Monitoring Committee and the Council can take 8 

action through the specifications process to make 9 

adjustments to these trip limits.   10 

   This is the idea that maybe you want 11 

to do something that's sort of automated or 12 

automatic in this case.  Or also in the mackerel 13 

case, it could be something where you think that the 14 

process right now is adequate to go ahead and 15 

evaluate that and utilize the current process to 16 

make any adjustments. 17 

   So, other than that, everything 18 

should be the same, just about. 19 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  20 

And if you wanted to adjust scup to include what we 21 

did on flounder, you would add a consideration of a 22 

one-year option rather than -- in addition to the 23 

three-year moving average.  That's one change. 24 
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   You would eliminate Suboptions A and 1 

C in favor of B. 2 

   You would add an in-season closure 3 

provision.  You would have FMAT take a look at the 4 

specifics of the Suboption E dealing with the 5 

percentages and the triggers and the WAVEs and the 6 

whole projection ability.   7 

   And then there was a -- Rick, you 8 

brought up a provision to have FMAT look at some 9 

option that deals with changes in possession limit. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  It 11 

would be a combination essentially of E-2 and E-3, 12 

where you had a two-stage trigger.  And the first 13 

stage of the trigger would trigger a change in 14 

possession limits.  And a second and higher trigger 15 

would trigger a closure. 16 

   I think one of the difficulties in 17 

analyzing that is going to be what if you're -- like 18 

on summer flounder if you're operating under 19 

conservation equivalency -- you know, how would that 20 

work.  I'm not sure.  So, I think there are going to 21 

be some significant questions for the FMAT on that. 22 

   CHAIRMAN JACK TRAVELSTEAD:  Is there 23 

any objection to proceeding as I've outlined?  And 24 
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are there other concerns that you want to raise on 1 

the scup ACL/AM's?  Dave. 2 

   DAVID SIMPSON:  Just on the 3 

projections based on WAVE 3, I think scup was the 4 

one that looked to be particularly problematic for 5 

us.  I can offer to help the FMAT because I know 6 

this huge amount of work is to send you what we've 7 

done so far to show -- and add a little bit based on 8 

what I've heard -- to show what the performance 9 

would have been like in the past, just to help the 10 

FMAT out and get a -- help us get a sense of just 11 

how tricky it is to project landings into the year. 12 

   CHAIRMAN JACK TRAVELSTEAD:  Toni. 13 

   TONI KERNS:  As a reminder, this is 14 

just in coast-wide basis for scup because there is 15 

no conservation equivalency under the joint FMP for 16 

the recreational fishery. 17 

   JESSICA COAKLEY:  I have one more 18 

question.  Just my other question would be for that 19 

suboption to deal with trip limit triggers.  Is that 20 

something that you want to keep in the document, 21 

have the FMAT explore with staff what something like 22 

that might look like?   23 

   Or is it something that you think the 24 
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process is adequate to deal with trip limit 1 

adjustments through the specs process, that you 2 

don't need something automatic?   3 

   And if you don't think you need 4 

something automatic, then the committee can always 5 

consider dropping that.  It's one less thing. 6 

   CHAIRMAN JACK TRAVELSTEAD:  That's 7 

the unlettered suboption on the second page that 8 

you're referring to? 9 

   JESSICA COAKLEY:  Yes.  It's 10 

somewhere between C and D. 11 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  12 

   JESSICA COAKLEY:  So, it's that 13 

letter in between. 14 

   CHAIRMAN JACK TRAVELSTEAD:  I'll 15 

think of something.  Any thoughts on that?  Do we 16 

want to keep that provision?  I don't hear any 17 

objection, so I guess they want to keep it in there. 18 

 All right.   You're going to have to find a letter 19 

for it now. 20 

   JESSICA COAKLEY:  I can find a letter 21 

and then we'll work with staff.  Well, I'm staff.  22 

I'm sorry.  I'm looking at Tom and Jose who will 23 

work with them to sort out what these numbers should 24 
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be. 1 

   TOM MILLER:  We'll send you a letter. 2 

   JESSICA COAKLEY:  Thank you.  I 3 

appreciate that.  We'll work with the FMAT and sort 4 

out what those numbers should be there. 5 

   CHAIRMAN JACK TRAVELSTEAD:  Chris. 6 

   CHRIS ZEMAN:  Just I think it should 7 

be addressed.  It's like a topic that I think should 8 

be addressed.  We should at least consider this.  9 

But right now, the way I sort of see this whole 10 

process for all of these fisheries is that we set -- 11 

there's a catch management system and we set the ABC 12 

and the TAC and then that's split between the 13 

directed recreational fishery and the directed 14 

commercial fishery.  So, I see that basically we are 15 

appropriating that ABC to adjust the directed 16 

fisheries and there's no allocation to any other 17 

non-directed fishery.  I'm bringing this up to just 18 

point this out.  That's how I read that. 19 

   Now, the other option here is that 20 

you basically say we have to address catch in non-21 

directed fisheries, which we haven't -- you know, to 22 

date. 23 

   So, I think we have two options here. 24 
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 We go with this present approach or we say we have 1 

to look at addressing catch in other fisheries. 2 

   CHAIRMAN JACK TRAVELSTEAD:  Jessica. 3 

   JESSICA COAKLEY:  Yeah.  We are 4 

allocating to the directed fisheries.  But in the 5 

accounting system for landings when they're coming 6 

in through the dealer information, landings that are 7 

reported under any fishery come in under summer 8 

flounder landings.  And similarly the discards, when 9 

we look at the discard estimates, it's not just 10 

discards in the summer flounder fishery.  They're 11 

discards in the scallop fishery that factor into 12 

those estimates and other -- and similarly for other 13 

fisheries.   14 

   So, it is being accounted for in 15 

terms of the total mortality and how that fits into 16 

this ACL structure, but it does beg the question -- 17 

as you asked for some of these other species -- with 18 

managing those fisheries individually and where 19 

there are crossover issues on -- you know, non-20 

directed fisheries or discards occurring in other 21 

fisheries that we don't manage that those are 22 

crossover issues that probably have to be addressed 23 

in other ways when they're identified as a problem. 24 
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   CHAIRMAN JACK TRAVELSTEAD:  Chris, 1 

any follow up? 2 

   CHRIS ZEMAN:  Yeah.  I would think 3 

that -- so, if this is put in place, and I would 4 

then see -- later on we find out there is a very 5 

high discard rate in another fishery that we don't 6 

manage, I would see that as sort of as a portion of 7 

catch that we are not -- that is inconsistent with 8 

this plan and needs to be stopped or it's 9 

unauthorized by this plan. 10 

   JOEL MacDONALD:  Just a comment.  My 11 

understanding is that there are sub ACL's in some 12 

fisheries, or at least one, I believe.  There's a 13 

sub ACL for yellowtail flounder in the scallop 14 

fishery, but that is of a magnitude, I think, much 15 

larger than the other fisheries that catch summer 16 

flounder and -- you know, scup and black sea bass.  17 

And I think that what we would do is -- you know, 18 

sort of monitor that.  And if there is a fishery 19 

that rises to the level of concern in that they're 20 

taking a large percentage of the species 21 

incidentally, that we would consider some measure 22 

like maybe a sub ACL. 23 

   CHAIRMAN JACK TRAVELSTEAD:  Rick. 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  1 

Along the same lines, as Joel points out, the 2 

yellowtail interactions in the scallop fishery are 3 

potentially very high.  Under some of the management 4 

scenarios that were considered for the coming 5 

fishing year, there as high as 40 percent on some of 6 

the sub stocks of yellowtails.  So, it's a highly 7 

significant interaction. 8 

   But I think one possible strategy to 9 

deal with this would be to have an annual monitoring 10 

process whereby we look at the interactions across 11 

the fisheries; and if there are any significant 12 

changes that are the result of changes in fisheries, 13 

then we would address those specific interactions 14 

and consider asking for -- or consider developing 15 

sub ACL's for those fisheries.  But I think a 16 

monitoring type of approach might be a worthwhile 17 

strategy to consider. 18 

   CHAIRMAN JACK TRAVELSTEAD:  Pete 19 

Himchak. 20 

   PETER HIMCHAK:  Thank you, Mr. 21 

Chairman.  I just wanted to mention in the case 22 

where we get our commercial quota for New Jersey for 23 

summer flounder, black sea bass, and the scup in 24 
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summer season, what we do is we pull out ten percent 1 

of that quota and reserve it for a non-directed 2 

fishery.   3 

 So, we monitor -- yeah, we do give 90 percent 4 

of our state quota to qualified directed fishery 5 

participants.  But the ten percent is taken out.  6 

And they have a separate trip limit seasonally and 7 

we monitor both quotas separately.  And we do that 8 

because you don't want to waste a hundred pounds of 9 

the bycatch. 10 

   Yeah.  We don't give it all to the 11 

directed fishery, but they certainly get the lion's 12 

share. 13 

   CHAIRMAN JACK TRAVELSTEAD:  We do 14 

something very similar in Virginia, Pete, that seems 15 

to work pretty well.   16 

   Chris. 17 

   CHRIS ZEMAN:  That's absolutely 18 

appropriate.  And I'm just pointing that out that 19 

that's exactly what should be happening.  That's a 20 

deliberative process.   21 

   I just want to make sure on the 22 

record that if -- you know, later on we find out 23 

there is some sort of significant discard issue in 24 
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one of these fisheries, I don't want to see that -- 1 

you know, there was arguments made that there is 2 

some sort of thing we did that sort of entitled that 3 

other non-directed fishery to basically continue 4 

taking those discards in the future after it's 5 

discovered.  I don't think we're doing that here. 6 

   CHAIRMAN JACK TRAVELSTEAD:  Thanks.  7 

David. 8 

   DAVID SIMPSON:  To that, I'm 9 

wondering, don't we need something in this document 10 

amendment that recognizes that and would allow a 11 

framework action to be taken.   12 

   I assume that's how it would occur if 13 

it becomes apparent that there is significant 14 

discarding in some other fishery, it's above some 15 

threshold, that action could be taken.  Because 16 

certainly that is a real possibility.  And at this 17 

point, without that in here, it seems there is no 18 

accountability measure, there is no accountability 19 

for discards in any of these fisheries or any other 20 

fishery where it might begin to occur. 21 

   JOEL MacDONALD:  If I may comment on 22 

that, Mr. Chairman? 23 

   As I brought up a number of times, 24 
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there's a limitation on what we can do through the 1 

framework process and it has to amount to like an 2 

adjustment.  And I think establishing a sub ACL out 3 

of the blue would probably conflict with the 4 

decision in the Oceania case that involved Amendment 5 

10 in the Tilefishery which said you can only 6 

adjust.  So, we may be stuck with amendment. 7 

   Going through my mind earlier was 8 

maybe we should include a provision that adjusts the 9 

framework provisions of all these particular species 10 

that allows for at least an adjustment to the ACL/AM 11 

process that arguably would be considered an 12 

adjustment.  That's something to consider.   13 

   But the other --you know, items that 14 

you're talking about, Dave -- you know, establishing 15 

something new, I think, wouldn't fit within that 16 

process. 17 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  18 

Jessica. 19 

   JESSICA COAKLEY:  Just one other 20 

follow-up comment that popped into my head with the 21 

questions about other fisheries directing on a stock 22 

like summer flounder. 23 

   For summer flounder, scup and black 24 
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sea bass, we do have moratorium permits.  And if you 1 

don't have a moratorium permit for federal waters, 2 

you basically have to deal with the possession 3 

limits that are in place and the possession limits 4 

aren't particularly large.  So, that's designed to 5 

prevent directed landings from increasing for 6 

fishery -- for fisheries or fishermen that don't 7 

have those permits.   8 

   The discard issue is another issue 9 

where you may have fisheries that start operating in 10 

areas where summer flounder are, so they may not be 11 

retaining them, but they may start discarding them 12 

at larger rates than which we had anticipated. 13 

   CHAIRMAN JACK TRAVELSTEAD:  Can we 14 

move on to sea bass? 15 

 ________ 16 

 SEA BASS 17 

   CHAIRMAN JACK TRAVELSTEAD:  Again, 18 

Jessica, if you could sort of point out the 19 

differences from what we've already seen. 20 

   JESSICA COAKLEY:  I think we may be 21 

lucky on this one because it looks pretty much the 22 

same as summer flounder.  The recreational sector 23 

ACL and the steps below in that flowchart are 24 
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identical.  And then the commercial ACL, that 1 

scrolls all the way down to the commercial quotas, 2 

which are then allocated as individual state quotas 3 

through the -- and that's done through the 4 

Commission's process because we account for the 5 

commercial quota on an annual basis on the federal 6 

side, so that's part of the state process.   7 

   But other than that, it looks to me 8 

like all of the options are the same so we could 9 

apply a similar approach to what was taken in summer 10 

flounder in terms of recommendations, if that's the 11 

committee's wishes for the FMAT to do. 12 

   CHAIRMAN JACK TRAVELSTEAD:  Let's 13 

see.  Any objection to making again the wholesale 14 

changes that we made to summer flounder to sea bass? 15 

 And are there any other areas of concern? 16 

   They're getting easier, Mr. Chairman. 17 

 It seems like we're okay there.  Adam. 18 

   ADAM NOWALSKY:  Thank you.  Adam 19 

Nowalsky.  Just one last comment that I touched a 20 

bit on yesterday as well, is that with the whole 21 

ACL/AM process as mandated by the NS1 guidelines, 22 

the NS1 guidelines also require a definition of OY 23 

for all of the FMP's that are being managed here.  24 
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It's the only offset that there are for these 1 

ACL's/AM's to provide fishers some level of 2 

confidence that there is something in it for them 3 

besides everything just for the fish.  4 

   You know, Mr. Deem made the comment 5 

earlier about both the fish and the fishermen.  And 6 

without that definition of OY, that NS1 guidelines 7 

mandates, in fact, higher than ACL's and AM's in the 8 

NS1 guidelines, I think that's an important part of 9 

either this amendment or something that needs to be 10 

done at the same time. 11 

   CHAIRMAN JACK TRAVELSTEAD:  Do we 12 

have OY definitions for all of the species at this 13 

point? 14 

   JESSICA COAKLEY:  There were some 15 

estimates of things like long-term potential catch 16 

and those types of specs that I believe had come out 17 

in earlier versions of stock assessments through 18 

that process; but those were subsequently replaced 19 

with new stock assessments, so I'm not sure that 20 

those would be applicable and those did not 21 

specifically state they were OY. 22 

   CHAIRMAN JACK TRAVELSTEAD:  David, 23 

let's go ahead and hear from you and then we'll ... 24 
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   DAVID SIMPSON:  Yeah.  I think what 1 

they're talking about is -- the conclusion I've come 2 

to is that OY is what the SSC sets minus any 3 

deduction that the Council sets, that becomes OY. 4 

   CHAIRMAN JACK TRAVELSTEAD:  That 5 

might be what the conversation is about.  So, let me 6 

just -- while they're talking -- we're ready -- are 7 

we done with sea bass?  Okay.  We're ready to move 8 

onto bluefish, and then we'll come back to the 9 

general question about OY. 10 

   Jessica, can you take us through 11 

bluefish? 12 

 _________________ 13 

 ATLANTIC BLUEFISH 14 

   JESSICA COAKLEY:  Sure.  I can go 15 

ahead and walk us through bluefish.  Bluefish is a 16 

little different flavor from the prior three because 17 

of the transfer issue which complicates several 18 

steps in the process which includes where and how 19 

we're going to account for management uncertainty 20 

and how we're going to specify those annual catch 21 

targets. 22 

   Let me get the right flowchart up.  23 

I've got it somewhere in here.  There we go.  24 
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Bluefish.  So, similar to the other species, we 1 

start with the overfishing limit and then through 2 

the SSC process, scientific uncertainty is taken 3 

into account to specify an acceptable biological 4 

catch level.  5 

   Based on the advice from this 6 

committee back in July, they recommended setting ACL 7 

equal to ABC.  Based on FMAT discussions on how to 8 

specify ACT's for this stock, it seemed apparent 9 

given the transfer issue that management uncertainty 10 

was going to need to be taken at the step between 11 

the ACL in specifying those ACT's.   12 

   And the issue was -- it was 13 

complicated with -- and it's very distractive -- I'm 14 

sorry -- it's very hard to concentrate -- I'm sorry 15 

to put you guys on the spot, but I don't know how -- 16 

have you come to a solution in terms of what the OY 17 

issue is and does Joel want to make a comment before 18 

I continue on with bluefish, because I'm hearing -- 19 

you know -- catch terms and words popping out on 20 

this side and ... 21 

   CHAIRMAN JACK TRAVELSTEAD:  We're' 22 

not forcing you to comment, Joel. 23 

   JOEL MacDONALD:  What you have to 24 
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remember is that by implication OY equals MSY; 1 

because if you look at the Magnuson Act, the 2 

definition of optimum with respect to yield is MSY 3 

is reduced by relevant economic, social and 4 

biological factors.   5 

   And even though I think in the summer 6 

flounder plan, going way back, OY was all the fish 7 

you could catch under the FMP, that was the 8 

definition.   9 

   But you have to remember also that 10 

optimum yield is not an annual amount.  It's not the 11 

most fish you can grind out of a fishery in any 12 

particular year.  It's a long-term average, the 13 

highest average catch you can get from the fishery 14 

over time.  This was an issue that was brought up in 15 

North Carolina Fisheries Association versus Daley in 16 

front of Judge Doumar in 1997.  And Count 2 was a 17 

challenge to OY.  We ultimately lost the case 18 

because Doumar sent us down in flames.  But he did 19 

find that OY is -- I'm sorry, let me back up a step. 20 

   North Carolina Fisheries Association 21 

was trying to argue that we should have set the 22 

quota higher that particular year.  There was an 23 

argument over whether you use the arithmetic mean or 24 
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the mean of recruitment.  It was a nightmare. 1 

   But anyway, they argued that the 2 

quota should have been higher because he could have 3 

used this other method of calculating improvement, 4 

which would have resulted in a higher quota.   5 

   And Judge Doumar said no, it's the 6 

long-term average that you get from the fishery.  7 

And that's what it's all about.  It's not an annual 8 

amount. 9 

   CHAIRMAN JACK TRAVELSTEAD:  Rick. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  11 

Just to follow up in the context of what we're doing 12 

today by adjusting management uncertainty, the NS1 13 

guidelines also speak to OY as it relates to 14 

management uncertainty and they say that in a 15 

fishery where the National Standard 1 objectives are 16 

fully met, the OY specification will adequately 17 

account for the management uncertainty and the 18 

associated conservation and management measures. 19 

   So, the concepts are now -- at least 20 

as contemplated in the secretarial guidelines -- are 21 

complimentary and not in opposition. 22 

   CHAIRMAN JACK TRAVELSTEAD:  I think 23 

we'll leave that subject there for now and move onto 24 
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bluefish. 1 

   JESSICA COAKLEY:  Thanks for letting 2 

me take that little break so we could get Joel's 3 

input. 4 

   So, getting back to bluefish.  5 

Basically we've got two annual catch targets being 6 

specified, a recreational and a commercial annual 7 

catch target.  We looked at management uncertainty 8 

being taken off at the top prior to specification of 9 

that because of the transfer issue and because that 10 

issue introduces some uncertainty in the management 11 

of both of those fisheries and how that fishery 12 

performance is going to be reflected.   13 

   We wrestled with this concept as an 14 

FMAT for quite some time and ultimately ended up at 15 

that conclusion. 16 

   Now, once those annual catch targets 17 

are specified, the respective discards from each 18 

fishery could then be deducted to come up with a 19 

recreational total allowable landings level and a 20 

commercial total allowable landings level.  That 21 

gets us on the page in terms of landings. 22 

   And then based on those landings, we 23 

got sort of that transfer RL and the RSA sort of 24 
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lined up the same at this point.  But we adjust RSA 1 

and how it's deducted from each of those fisheries 2 

respectively in response to how much the transfer 3 

is.  It's done proportional to that. 4 

   So, which step comes -- if there is 5 

going to be a transfer, that transfer step would 6 

need to come first and then that RSA would be 7 

apportioned.  If it's three percent, it would be 8 

three percent of whatever that commercial quota.  9 

The commercial total allowable landings portion ends 10 

up being for that.  The recreational total allowable 11 

portions ends up being based on that transfer.  We 12 

adjust for the RSA.   13 

   We get to the next two steps which 14 

would be the recreational harvest limit and the 15 

commercial quota. 16 

   So, writing in that stuff depends on 17 

whether there is or is not a transfer that takes 18 

place. 19 

   So, then once we have the commercial 20 

quota, we have individual state quotas that are 21 

allocated to each state based on the current 22 

allocation precepts of the FMP.  So, that the 23 

transfer issue is really sort of a big wrinkle in 24 
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this framework.   1 

   Similar to the discussions for the 2 

prior three species, what was contemplated here for 3 

comparison to the annual catch limit was a single-4 

year comparison of observed commercial catch to that 5 

ACL, and then a three-year average comparison for 6 

the recreational catch to that recreational ACL.  7 

   However, it seems based on the prior 8 

input that the committee would like to see that one-9 

year option included here as well.  That's something 10 

that could certainly be done. 11 

   Now, there are a couple of mechanisms 12 

that are already in the FMP.  There is a commercial 13 

landings overage deduction mechanism that's already 14 

in place that occurs state by state so that landings 15 

component of that commercial fishery is already 16 

addressed in that fashion. 17 

   Discards component, we don't -- 18 

discards aren't estimated on a state-by-state basis, 19 

so that basically is similar to the other fisheries 20 

would need to be addressed differently in the 21 

framework.   22 

   We do have in-season closure 23 

authority that's in place for the commercial 24 
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fishery, so if it's projected that the states -- the 1 

individual states are going to go over in the 2 

current fishing year, there's the authority to go 3 

ahead and close those down to prevent that quota 4 

from being exceeded. 5 

   Now, adjustments to the transfer 6 

between the recreational and commercial fishery, 7 

this is something that the FMAT did discuss as to 8 

whether there needed to be sort of an automatic type 9 

mechanism to deal with an adjustment, if for example 10 

the recreational fishery transfer too much to the 11 

commercial fishery in a given year and usually the 12 

Council and the Board recommend a transfer amount 13 

and it gets submitted to the National Marine 14 

Fisheries Service and either that amount is used or 15 

a slightly different amount based on whatever the 16 

updated projections are prior to the final rule.  If 17 

it turns out that the amount is too much, you could 18 

contemplate an automated adjustment.  19 

   In thinking about it, it also seems 20 

to be something that the Council automatically takes 21 

into account the next year when they have their 22 

discussions about what they're going to transfer in 23 

the subsequent year because it factors into what 24 



  
 

 

 
 
 

 100

would be a reasonable transfer amount to recommend. 1 

   So, that's something that I've listed 2 

here and that's already in the FMP section, but I'm 3 

sort of highlighting that's where the FMAT did have 4 

some discussion about how that should be handled. 5 

   Proactive AM's, at the July workshop, 6 

sector specific ACT's were contemplated, so 7 

management uncertainty could be accounted for at 8 

each of those individual sectors.  And based on all 9 

committee feedback, it looks like this committee may 10 

be leaning towards that Suboption B in terms of 11 

addressing management uncertainty by having the 12 

Bluefish Monitoring Committee review all the 13 

information and make a recommendation as to whether 14 

there are adjustments that are needed by sector and 15 

what those might need to be. 16 

   Now, for reactive accountability 17 

measures, if the ACL is exceeded and the commercial 18 

fishery is responsible for the overage, then there 19 

is a mechanism already in place to deal for that 20 

commercial landings overage component and the 21 

landings overage deduction. 22 

   If the ACL is exceeded and the 23 

recreational fishery is responsible for the overage, 24 
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then the options that are here in this section, 1 

that's Suboption D, which is a reactive AM, and that 2 

recreational in-season accountability bundle, which 3 

is a proactive AM -- we'll make sure that that's 4 

labeled proactive in the next draft -- those are the 5 

same as the options that were presented in fluke, 6 

scup, sea bass. If this group wants to see similar 7 

types of options, those are the things that the FMAT 8 

could contemplate if you recommend that. 9 

   Now, in terms of any remaining -- oh, 10 

there is a difference.  There is a difference.  I'm 11 

sorry.  This just did occur to me. 12 

   When we're talking about the 13 

recreational harvest limit overage deduction which 14 

is Suboption D, basically there's no -- what is this 15 

recreational -- basically, if the recreational 16 

harvest limit, if you go over and that recreational 17 

fishery is responsible for the overage, that 18 

adjustment wouldn't need to come at the ACL level.  19 

It would need to come at that higher level.  And I'm 20 

recalling now that that was based on FMAT 21 

discussions because of the transfer issues and what 22 

the implications of that may be for the next year, 23 

that that accountability would need to take place at 24 
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the higher level. 1 

   STEVE HEINS:  Essentially because of 2 

the transfers, any recreational overage would be 3 

paid for by the commercial sector. 4 

   JESSICA COAKLEY:  Let me just get 5 

straight with my FMAT, because this is the last 6 

species of the day and I may be mixing my options. 7 

   CHAIRMAN JACK TRAVELSTEAD:  Did the 8 

FMAT give any consideration to an in-season 9 

adjustment of the transfer amount?  In other words, 10 

if you could project in season that the 11 

recreationals were going to exceed their quota 12 

because too much had been taken away from them, is 13 

there any consideration of transferring it back the 14 

other way to prevent that?  In season?  Do we do 15 

that?  Do we do that already? 16 

   JOEL MacDONALD:  For example, we 17 

publish a proposed rule with the proposed transfer 18 

amount, and in between the publication of the 19 

proposed rule and the final rule, we get additional 20 

information that shows the rec fishery is going to 21 

catch more, we will reduce the amount of the 22 

transfer and we've done that. 23 

   CHAIRMAN JACK TRAVELSTEAD:  Yeah.  I 24 
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think that's happened a couple of years.  Okay.  Any 1 

other concerns or questions from committee?  Frank. 2 

   FRANK BLOUNT:  Yeah.  Thank you.  I 3 

just want to make sure I have that clear.  If the 4 

recreational ACT is not exceeded from what they're 5 

originally supposed to catch, but you've gone over 6 

because of the transfer, will there be any 7 

adjustment to the recreational the following year? 8 

   CHAIRMAN JACK TRAVELSTEAD:  Go ahead, 9 

Jessica. 10 

   JESSICA COAKLEY:  It would be 11 

dependent on whether one, the ACL is exceeded, and 12 

that would be the trigger in terms of any reactive 13 

measures.  And if there was too much transferred in 14 

that current year and that was responsible for the 15 

overage, the transfer amount in the subsequent year 16 

the Council could consider reducing that amount. 17 

   FRANK BLOUNT:  I understand that, but 18 

I'm just hoping that the recreational side would not 19 

have a payback if they never exceeded the ACT and 20 

the fact that the ACL or something was exceeded was 21 

because of the transfer.  I mean, if the original -- 22 

you know, ACT is what the recreational was supposed 23 

to catch and the Council made a decision to transfer 24 
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that amount and then the recreational catch up close 1 

to that, they'd be punished the following year if 2 

the ACL was exceeded for the overall fishery and yet 3 

they stayed under the original allocation? 4 

   That doesn't seem right. 5 

   JESSICA COAKLEY:  Well, if it's 6 

exceeded, the ACL is exceeded and it's due to that 7 

transfer issue or discard issue, discards on the 8 

recreational side or discards on the commercial 9 

side, that would result in an adjustment at the ACL 10 

level, so it wouldn't be just the recreational 11 

fishery that would be accountable for that.  It 12 

would be both fisheries in effect attempting to 13 

adjust that overage.  14 

   But there are a lot of mechanisms in 15 

place to really prevent you from getting to that 16 

point.  We've got in-season closure authority 17 

already in place in the commercial fishery.  There 18 

would be in-season accountability measures that 19 

could be contemplated in the recreational fishery 20 

which could include in-season closure authority to 21 

prevent you -- just as we discussed for scup -- from 22 

accruing very large overages.   23 

   And if management uncertainty is 24 
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taken into account, that may include an additional 1 

buffer given the uncertainty of the transfer.  And 2 

the way these fisheries are prosecuted, that could 3 

give additional buffer to prevent you from ever 4 

going over that ACL and triggering those measures. 5 

   FRANK BLOUNT:  Well, I would hope we 6 

wouldn't have an in-season closure of the 7 

recreational fishery because we transferred too much 8 

to the commercial and then have the recreational 9 

have to pay it back the following year. 10 

   CHAIRMAN JACK TRAVELSTEAD:  Any other 11 

concerns or changes anyone wants to make?  Seeing 12 

none, I think we're through bluefish. 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Mr. 14 

Chairman, thank you and your committee for all the 15 

work you just did. 16 

   I did want to make a quick 17 

announcement, and that is Drew Kitts is not going to 18 

be with us today for his catch share presentation.  19 

He had some traveling difficulties today and will 20 

not be here.  I just offer that as an announcement. 21 

 I understand there was some in the public that 22 

wanted to hear that presentation. 23 

   With that, why don't we take a ten-24 
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minute break and come back and we'll pick up where 1 

we left off.  And we'll also end up taking the -- 2 

we'll try to move up as much as we can this 3 

afternoon to take some committee reports.  We 4 

weren't technically convened as a committee to hold 5 

today.  We had the committees meeting serially.  So, 6 

I would like to put the committees' recommendations 7 

before the Council for approval; and all we will be 8 

doing is referring the output of these committees 9 

and their recommendations to the FMAT for further 10 

development in the document.  But that way we have 11 

the benefit on the record of the full Council 12 

considering the issues. 13 

   We'll also have several committee 14 

reports and the Director's report, et cetera.  So, 15 

why don't we take a ten-minute break. 16 

 (Break: 4:05 p.m. to 4:27 p.m.) 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  If 18 

you would, let's go ahead and come back to our seats 19 

and get ready to start on monkfish. 20 

   Again, just before we start, I would 21 

point out that the catch shares presentation for 22 

this afternoon has been cancelled, not to be 23 

confused with the catch share task force report that 24 
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we'll receive tomorrow.  Pat Kurkul will be giving 1 

us that presentation tomorrow.  But after the 2 

Monkfish Committee meets, I would like to try to get 3 

through several committee reports and any other 4 

actions that we can take care of this afternoon in 5 

order to shorten the workday tomorrow, because we 6 

still have a fair amount of business to cover 7 

tomorrow.  8 

   So, with that, I'll turn to Howard 9 

King. 10 

 ________ 11 

 MONKFISH 12 

   HOWARD KING:  Thank you, Mr. 13 

Chairman.  This won't take long.  Jessica is going 14 

to give a brief update on the Monkfish Committee and 15 

where Amendment 5 stands with the New England 16 

Fishery Management Council.  We're the subordinate 17 

partner in this process, and I asked Frank from New 18 

England if he had anything to add and I don't think 19 

he will.  So, this should move along pretty quickly. 20 

   JESSICA COAKLEY:  Okay.  So, just 21 

giving a quick, quick update, basically, when we 22 

received our update in July, the New England Fishery 23 

Management Council was contemplating setting ACL 24 
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equal to ABC and then using an annual catch target 1 

to address management uncertainty for the northern 2 

management area and the southern management area.  3 

So, they were using two sector -- well, I don't want 4 

to use the word sector because they use sectors 5 

differently than we use sectors -- so, two ACT's, 6 

one for the northern management area and one for the 7 

southern management area. 8 

   And when I talked to Phil, he said 9 

that they were contemplating having accountability 10 

for those two annual catch targets at that upper 11 

fishery level.   12 

   Now, they do have a draft Amendment 13 

5, which has much more detail on what types of 14 

options that they've developed and how those are 15 

specifically worded -- I'm a poor substitute for 16 

Phil Hering so I'm not going to go into any more 17 

detail beyond that.  You can go to the website and 18 

obtain that draft document. 19 

   However, they're just getting ready 20 

to take Amendment 5 out for public hearings.  So, 21 

there will be -- Phil said he was in the process of 22 

drafting their public hearing draft that will be 23 

going up on their website shortly.  They'll be doing 24 
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public hearings between February, and March 5th will 1 

be the last day of the public comment period for 2 

their process. 3 

   March 5th is the Maine Fisheries 4 

Forum, so it will be holding a hearing at that time. 5 

   Between the end of that comment 6 

period, March 5th and the New England Fishery 7 

Management Council meeting in April and the Mid-8 

Atlantic Fishery Management Council in April, those 9 

hearing summaries are going to be compiled and the 10 

advisors are going to be provided that information 11 

as well.  And the committee may meet in that interim 12 

so that basically when the Mid-Atlantic and New 13 

England Fishery Management Councils meet in April, 14 

they can provide final advice to help a final 15 

document be prepared so that at the June 2010 Mid-16 

Atlantic Council meeting and the New England Fishery 17 

Management Council meeting, a final document can be 18 

approved and then submitted shortly thereafter for 19 

secretarial approval. 20 

   So, basically, just providing an 21 

update as to the time line and suggesting that for 22 

more details, either pull that draft Amendment 5 23 

document or grab the public hearing draft when it 24 
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goes up.  A lot of times the public hearing drafts 1 

are condensed versions of those large documents; so, 2 

that may be an easier way to leaf through some of 3 

the things that are being contemplated. 4 

   And Howard, do you have anything else 5 

to add beyond that? 6 

   HOWARD KING:  No.  Based on what our 7 

chairman just told me, we're likely to have at least 8 

one public hearing in the Mid-Atlantic Bight -- but 9 

the place yet to be determined -- so our fishermen 10 

would have some input at that point. 11 

   Is there anyone in the audience that 12 

has an interest in the monkfish fishery that cares 13 

to comment?  No. 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  15 

Howard, just to follow up on that, I think I'm going 16 

to request a public hearing in New York and New 17 

Jersey and also perhaps at our Maryland Council 18 

meeting in February.  I think Phil Hering may plan 19 

on attending that Council meeting, so we might as 20 

well set up a hearing perhaps that evening if we 21 

can. 22 

   But on the issue of where to hold 23 

this, it's been suggested perhaps Montauk and 24 
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perhaps Barnegat.  Do you all have any comments from 1 

the respective states about what the best venue 2 

would be.  I think Barnegat has a significant 3 

gillnet fleet. 4 

   PETER HIMCHAK:  Yeah.  We had a 5 

scoping meeting in Manhawkin, New Jersey, which is 6 

on the mainland near Barnegat Light.  And New Jersey 7 

has by far the highest landings in the southern 8 

management area, the second highest along the entire 9 

coast.  The scoping meeting was pretty well 10 

attended.  It was at the Holiday Inn in Manahawkin.  11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  12 

Steve, can you give us some direction on the best 13 

location for New York? 14 

   STEVE HEINS:  Montauk does sound like 15 

a good location, but we have fishermen back to the 16 

west too.  I think I could probably try to get a 17 

sense of where would be the best location.  I know 18 

that we have had New England hearings in New York 19 

before, Riverhead, which is fairly central has been 20 

chosen.  That's a possibility. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Is 22 

that acceptable for a location?  Because if so, I'll 23 

contact them tonight.  Or do you want to consult 24 
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with somebody? 1 

   STEVE HEINS:  I'd just as soon make a 2 

couple of phone calls.  But as a default, Riverhead 3 

is a good location. 4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  5 

Okay.  Well, just let me know if you would tomorrow 6 

and we'll go ahead and contact New England and set 7 

that up. 8 

   STEVE HEINS:  All right.  9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Do 10 

you have any additional details for us on monk, or 11 

is that it?  Okay.  Fair enough. 12 

   We have talked about scoping -- or 13 

the committee has talked about scoping catch share  14 

options for monkfish.  They had also talked about 15 

sectors.  Those actions got deferred into a 16 

subsequent action.  And so, when we have this 17 

hearing, it might also be a little bit of an 18 

opportunity for a listening session with the 19 

industry to think about some of the future 20 

initiatives for that fishery.  So, it would sort of 21 

be a two-pronged opportunity. 22 

   With that, if that concludes 23 

monkfish, I think we're ready to move onto some of 24 
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the committee reports. 1 

   Erling, would you have the squid, 2 

mackerel, butterfish? 3 

   ERLING BERG:  I don't have the paper 4 

in front of me.  I don't know if Jan has it or not. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I 6 

think they have them electronically, so we'll see if 7 

we can get them up on the board.   8 

   But what we want to do now that we're 9 

convened as a Council is go ahead and hear from each 10 

of the committees as to their specific 11 

recommendations.  We weren't convened as a committee 12 

as a whole, but I think many of you were here for 13 

these discussions; but we just want to get the 14 

Council to consider and refer the committee's 15 

recommendations onto the FMAT for further 16 

development as it relates to the ACL/AM omnibus 17 

document. 18 

   In waiting for this to get going, I'm 19 

looking at other actions we might take and we do 20 

need to approve the October Council minutes.  You 21 

all have had an opportunity to review those I 22 

believe.  Are there any comments or changes on the 23 

minutes?  Pete. 24 
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 1 

 _______________________________ 2 

 APPROVAL OF OCTOBER 2009 MINUTES 3 

   PETER HIMCHAK:  Yes, Mr. Chairman.  I 4 

had already given Jan four corrections in the 5 

minutes.  Do I actually need to read them into the 6 

record? 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Do 8 

you have those handy, because we're still down 9 

electronically right now. 10 

   PETER HIMCHAK:  Yes, I do.  Okay.  On 11 

Page 4, October 14th, it's the top right quadrant, 12 

Line 18.  Instead of January, it should say July. 13 

   On Page 12 for October 14th, the top 14 

right quadrant, Line 3, it talks about the Virginia 15 

snapper -- it should be snapper rig fishery, not 16 

snap ring fishery.  That's peculiar to purse seine 17 

fishing in Virginia. 18 

   And then the last one is actually on 19 

Page 27 for October 14th, the top right section of 20 

the page, for Lines 5 and 11, track, T-R-A-C-K, 21 

should actually be T-R-A-C, in caps, Trans Regional 22 

Assessment Committee.  So, that was it.  Thank you 23 

very much. 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  1 

Pete, thank you very much for your detailed 2 

attention to the minutes.  Are there any other 3 

corrections or proposed changes to the minutes?  4 

Seeing none, could we have a motion to approve the 5 

minutes? 6 

   ERLING BERG:  So moved. 7 

   PETER HIMCHAK:  Second. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  9 

Moved by Erling, seconded by Pete Himchak.     10 

 (Motion as voted.) 11 

 {Move to approve October 2009 minutes with the 12 

 following changes: 13 

 page 4, page 14, line 18 change January to July 14 

 page 12, page 46, line 3 "snap ring" should read 15 

 "snapper rig" 16 

 page 27, page 106, line 5 and line 11 "track" 17 

 should read "TRAC"} 18 

   COUNCIL CHAIR RICK ROBINS:  Is there 19 

any opposition to the motion to approve the minutes 20 

as amended?  Seeing none, the motion is approved by 21 

consent.  Thank you very much. 22 

   Are we ready on the projection?  All 23 

right.  Erling Berg, if you'd report on the SMB 24 
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Committee. 1 

 ____________________________________________ 2 

 SQUID, MACKEREL, BUTTERFISH COMMITTEE REPORT 3 

   ERLING BERG:  Thank you, Mr. 4 

Chairman.  This is from a meeting this morning. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Can 6 

you see that, Erling?  All right.  Why don't you go 7 

ahead. 8 

   ERLING BERG:  Thank you, Mr. 9 

Chairman.  Again, this was from a Squid, Mackerel 10 

and Butterfish Committee meeting this morning 11 

dealing with the AM's. 12 

   And it was agreed with the ACL 13 

flowchart -- I'm going to be brief here -- I'm not 14 

going to go into any details -- very brief -- 15 

proactive AM's, Suboption B, Monitoring Committee 16 

will address management uncertainty.   17 

   Reactive AM's, Suboption D, 18 

commercial landing overage deduction; Suboption G, 19 

recreational harvest limit overage deduction.  Two 20 

parts.  If hard allocation goes through in AM-11, if 21 

it does not -- okay -- Suboption H-2, in-season 22 

closure authority -- in-season triggers to close or 23 

change possession limit.  And that's it for 24 
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mackerel. 1 

   Butterfish, agree with ACL flowchart. 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  3 

Erling.  Just a point of privilege, Erling.  I can't 4 

-- you may want to reference what's up there.  I 5 

don't know if you can -- okay -- yeah, there was 6 

something else on the recreational component of 7 

mackerel if you can go back one.  The comparison of 8 

recreational data -- from there down. 9 

   ERLING BERG:  I can't see it. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  11 

Okay.  I'll read it into the record then. 12 

   Comparison of recreational data, 13 

three-year multi averaging of recreational catch 14 

data is an option.  Then Suboption J, FMAT will 15 

investigate if accountability should occur at the 16 

ACL or ACT level. 17 

   ERLING BERG:  Thank you. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Go 19 

on. 20 

   ERLING BERG:  Butterfish.  Agreed 21 

with ACL flowchart to include RSA in chart.  22 

Proactive AM's, Suboption B, Monitoring Committee 23 

will address management uncertainty.  Suboption D, 24 
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fishery level accountability.  FMAT will investigate 1 

if best to address accountability at ACL or ACT. 2 

   End of my report. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  4 

Erling, thank you.  Perhaps we could have a motion 5 

to refers the committee's output to the FMAT for 6 

further development in the ACL/AM omnibus. 7 

   PRESTON PATE:  So moved. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  9 

Motion by Pres Pate.  Is there a second to the 10 

motion? 11 

   PAT AUGUSTINE:  Second. 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  13 

Second by Pat Augustine.  Is there any objection to 14 

the motion?  Jack. 15 

   CHAIRMAN JACK TRAVELSTEAD:  Back on 16 

the mackerel, there's the three-year running average 17 

issue, and I recall under flounder and sea bass we 18 

agreed to keep an option in there for one year and 19 

I'm wondering if we want to do that for mackerel as 20 

well?  I don't know enough about mackerel to know if 21 

that's correct, but it would be consistent. 22 

   COUNCIL CHAIRMAN RICHARD ROBINS:  23 

Jack, thanks for pointing that out.  Is there any 24 
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objection to adding that to the committee's 1 

recommendation as an option?  Okay.     2 

 (Motion as voted.) 3 

 {Move to refer Committees recommendations regarding 4 

 SMB AMs to the FMAT.} 5 

   COUNCIL CHAIR RICK ROBINS:  Is there 6 

any objection to the motion?  Any abstentions?  7 

Seeing none, it's approved by consent.  Thank you. 8 

   Lee Anderson, do you want to move 9 

onto surf clams? 10 

   LEE ANDERSON:  Yes. 11 

 ________________________ 12 

 SURFCLAM COMMITTEE REPORT 13 

   LEE ANDERSON:  Thank you, Mr. Chair. 14 

 Jan, could we have the surf clam minutes.  And what 15 

we're going to do -- I'm doing the same thing that 16 

Erling did, go through it pretty quick, but the 17 

notion is make sure that we have captured everything 18 

we agreed on, we didn't miss anything.  And if you 19 

come up with anything in addition, let us know.   20 

   But again, we agreed with the 21 

flowchart structure that was pictured in the book.  22 

For proactive AM's, we went with Suboption B, a 23 

quota paper will address management uncertainty.  24 
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With reactive AM's, individual control and then go 1 

after the individuals.  And FMAT will examine 2 

mechanism to address any future discard issues that 3 

develop.  This is in the case that an ACL is 4 

technically is catch, which is landings plus 5 

discards, so we want to make sure that we take into 6 

account the problems -- any possible issues if 7 

discards change. 8 

   And I believe that's it.  Pete or 9 

anybody, did I get everything?  If that's ... 10 

   So, I will make a motion on behalf of 11 

the committee that we accept this and send it off to 12 

FMAT. 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Is 14 

there a second to the motion? 15 

   ERLING BERG:  Second. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  17 

Second by Erling Berg.  Discussion on the motion?    18 

 (Motion as voted.) 19 

 {Move to refer Committees recommendations regarding 20 

 Surfclam AMs to the FMAT.} 21 

   COUNCIL CHAIR RICK ROBINS:  Is there 22 

any objection to the motion?  Seeing none, it's 23 

approved by consent.  Thank you, Lee. 24 



  
 

 

 
 
 

 121

   Do you have spiny dogfish, Jan?  I'm 1 

sorry, ocean quahog. 2 

 __________________________________________ 3 

 OCEAN QUAHOG AND TILEFISH COMMITTEE REPORT 4 

   LEE ANDERSON:  Ocean quahog -- well, 5 

it's the same as we did we had the issue of the 6 

Maine fishery and we decided -- for the reactive 7 

AM's, draw a fence around the main fishery and they 8 

will be responsible for their overages.  It won't 9 

come out of the other fishery.  And I'm trying to be 10 

brief, but I'm not trying to cut discussion.  But 11 

it's the same as surf clam except the Maine fishery 12 

issue.  Did I miss anything?   13 

   If we're okay with it, I'll make a 14 

motion on behalf of the --  15 

(Inaudible comments away from the microphone.)  16 

   LEE ANDERSON:  All right.  May we see 17 

tilefish?  Okay.  Agreed with the flowchart.  The 18 

same proactive AM's.  The incidental fishery 19 

Suboption D, Percentage in Pounds, will be evaluated 20 

by FMAT and staff include options and alternatives 21 

when to close the fishery.  This is the issue of not 22 

the ITQ fishery, the incidental fishery.   23 

   And reactive AM's for the ITQ fishery 24 
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-- let's see, have I got that right -- no -- 1 

adjustment to specific fishery -- yeah -- it's going 2 

to -- we're going to go for the ITQ fishery and the 3 

incidental fishery will be handled separately.  Is 4 

that correct?  I want to make sure.  Okay.   5 

   And I think that's the end.  So, I 6 

would make a motion on behalf of the committee that 7 

we accept both the quahog and the tilefish 8 

discussion and send it on to the committee. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Is 10 

there a second to the motion? 11 

   PAT AUGUSTINE:  Second. 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Pat 13 

Augustine.  Discussion on the motion?     14 

 (Motion as voted.) 15 

 {Move to refer Committees recommendations regarding 16 

 Ocean Quahog/Tilefish AMs to the FMAT.} 17 

   COUNCIL CHAIR RICK ROBINS:  Is there 18 

any objections to the motion?  Seeing none, it's 19 

approved by consent.  Thank you. 20 

   Spiny dogfish. 21 

 ______________________________ 22 

 SPINY DOGFISH COMMITTEE REPORT 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  24 
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With spiny dogfish we agreed with the ACL flowchart. 1 

 The preferred proactive AM was the Suboption B, 2 

management uncertainty would be addressed through 3 

the Dogfish Monitoring Committee.  Reactive AM, 4 

Suboption D, that is fishery level accountability if 5 

the ACL is exceeded, also examining proactive AM's 6 

to address both in-season closure authority and 7 

adjustable trip limits. 8 

   Can we have a motion to approve that? 9 

   LEE ANDERSON:  That's so moved. 10 

   PAT AUGUSTINE:  Second. 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 12 

right.  Motion by Lee Anderson, seconded by Pat 13 

Augustine.  Discussion on the motion?     14 

 (Motion as voted.) 15 

 {Move to refer Committees recommendations regarding 16 

 Dogfish AMs to the FMAT.} 17 

   COUNCIL CHAIR RICK ROBINS:  Is there 18 

any objection to the motion?  Seeing none, that's 19 

approved by consent.  Thank you. 20 

   Howard, I don't know that we need to 21 

take an action on monkfish in light of where we are 22 

in the development of that document.  I think if we 23 

had any strong opinions, we could submit a comment 24 
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letter to our partners.   1 

   But seeing none, why don't we move 2 

on.  Pat, would be able to give the RA Report at 3 

this point in time? 4 

   CHAIRMAN JACK TRAVELSTEAD: Rick, how 5 

about summer flounder and scup. 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I'm 7 

sorry.  I'm skipping the biggest show of the day, 8 

that's right. 9 

   Jack, if you'd do the honors on 10 

summer flounder. 11 

 ________________________________________ 12 

 SUMMER FLOUNDER, SCUP AND BLACK SEA BASS 13 

 COMMITTEE REPORT 14 

   CHAIRMAN JACK TRAVELSTEAD:  Okay.  15 

The committee agreed with the flowchart structure.  16 

We supported Suboption B where the Monitoring 17 

Committee will address management uncertainty, 18 

eliminating Options A and C. 19 

   Under the reactive AM's, the 20 

commercial sector already has a mechanism described 21 

in the FMP.  The recreational harvest limit overage 22 

deduction should actually be listed as a proactive 23 

measure.  We have proactive in-season accountability 24 
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analysis that are going to be needed by FMAT to look 1 

at the various triggers and MRFSS information to 2 

determine what the actual reliable numbers are in 3 

terms of a need for in-season recreational fishery 4 

closure capability. 5 

   In terms of comparison to the ACL, 6 

we'd like examples of the three-year running average 7 

in the public hearing document.  And we also wish to 8 

maintain a one-year comparison to the ACL as an 9 

additional option. 10 

   I would move approval of that, Mr. 11 

Chairman, and sending it onto the FMAT. 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  13 

Thank you.  Is there a second to the motion? 14 

   STEVE HEINS:  Second. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  16 

Second by Steve Heins.  Discussion on the motion?    17 

 (Motion as voted.) 18 

 {Move to refer Committees recommendations regarding 19 

 Summer Flounder AMs to the FMAT.} 20 

   COUNCIL CHAIR RICK ROBINS:   Is there 21 

any objection to the motion?  Seeing none, it's 22 

approved by consent.  23 

   Jack. 24 
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   CHAIRMAN JACK TRAVELSTEAD:  The scup 1 

measures were essentially identical to those 2 

approved for summer flounder.  I'm not going to 3 

repeat them.  I'll simply move that we agreed to 4 

those and send them onto the FMAT.   5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Is 6 

there a second? 7 

   CHAIRMAN JACK TRAVELSTEAD:  Is there 8 

something I missed, Jessica? 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  10 

Jessica. 11 

   JESSICA COAKLEY:  Yeah.  The only 12 

point in the list is that the trip limit trigger for 13 

the Winter 1 fishery is included in this list that 14 

sets it apart from summer flounder. 15 

   CHAIRMAN JACK TRAVELSTEAD:  Yes.  16 

Thank you for noting that difference. 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  So, 18 

Jack, you've moved it.  Is there a second to the 19 

motion? 20 

   STEVE HEINS:  Second. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  22 

Second by Steve Heins.  Discussion on the motion?    23 

 (Motion as voted.) 24 



  
 

 

 
 
 

 127

 {Move to refer Committees recommendations regarding 1 

 Scup AMs to the FMAT.} 2 

   COUNCIL CHAIR RICK ROBINS:   Is there 3 

any objection to the motion?  Seeing none, it's 4 

approved by consent. 5 

   Jack. 6 

   CHAIRMAN JACK TRAVELSTEAD: Black sea 7 

bass, again, identical measures and I would move 8 

that we approve those and send them onto to FMAT. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Is 10 

there a second to the motion? 11 

   PAT AUGUSTINE:  Second. 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Pat 13 

Augustine with the second.  Discussion on the 14 

motion?     15 

 (Motion as voted.) 16 

 {Move to refer Committees recommendations regarding 17 

 Black Sea Bass AMs to the FMAT.} 18 

   COUNCIL CHAIR RICK ROBINS:  Is there 19 

any objection to the motion?  Seeing none, it's 20 

approved by consent.  Thank you. 21 

   Jack.  Bluefish. 22 

 ________________________ 23 

 BLUEFISH COMMITTEE REPORT 24 
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   CHAIRMAN JACK TRAVELSTEAD:  Bluefish. 1 

 The transfer issue was noted in the flowchart, but 2 

everyone agreed with it.  Again, we adopted 3 

Suboption B under the proactive AM's.  Under the 4 

reactive AM's, the commercial fishery is handled by 5 

a mechanism already in the FMP.  We did agree to add 6 

the one-year option for comparison of the ACL.  If 7 

no transfer occurs for the recreational, the 8 

recreational fishery is accountable.  If there is a 9 

transfer and the ACL is exceeded, the overall ACL is 10 

adjusted and there are state-by-state accountability 11 

for the commercial fishery.  I think that covers it 12 

all. 13 

   I would move again approval and 14 

forwarding to FMAT. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I 16 

have one quick question, Jack, before we go forward. 17 

   Jessica, when the FMAT convenes and 18 

talks about the transfers again, I wonder if it 19 

would be possible to consider the issue that Frank 20 

Blount raised -- you know, just to make sure that 21 

we're not putting ourselves in a position where the 22 

transfer could come back on the recreational fishery 23 

if too much is transferred. 24 
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   So, I just wonder if we could have a 1 

little more treatment of that question perhaps in 2 

the FMAT discussion? 3 

   JESSICA COAKLEY:  Sure, we can do 4 

that.  Just one more thing to highlight here, 5 

because I think we left out the bullet that there 6 

will be similar analysis by the FMAT for 7 

recreational options as was included in the others.  8 

   But one more thing to note with that 9 

recreational transfer issue in exceeding that in the 10 

recreational fishery exceeding that, there's a lot  11 

-- as we pointed out before -- there are a lot of 12 

things that have to happen.  But even if the 13 

recreational fishery transfers an amount to the 14 

commercial fishery, those both pieces summed 15 

together-- you know, along with other pieces, the 16 

discard information, to add up to the ACL.  So, it 17 

would take a pretty huge overage for that to happen. 18 

 But, we're going to have those discussions and make 19 

sure that all of that is laid out much more clearly 20 

than we did here. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  22 

Okay.  So, Jack, you want to ... 23 

   CHAIRMAN JACK TRAVELSTEAD:  So moved 24 
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with those changes. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  2 

Okay.  Great.  So, motion by Jack.  3 

   PAT AUGUSTINE:  Second. 4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  5 

Second by Pat Augustine.  Questions or comments on 6 

the motion?     7 

 (Motion as voted.) 8 

 {Move to refer Committees recommendations regarding 9 

 Bluefish AMs to the FMAT.} 10 

   COUNCIL CHAIR RICK ROBINS:  Is there 11 

any objection to the motion?  Seeing none, it's 12 

approved by consent.  Thank you, Jack. 13 

   That concludes our reports that we 14 

needed to take action on as a Council. 15 

   Now tomorrow, we'll hear the S & S 16 

Report and then the HMS as well and we will have an 17 

Executive Committee meeting in the morning. 18 

   But with that, I'll turn to Pat if 19 

she's ready to give the RA Report. 20 

 _____________________________ 21 

 REGIONAL ADMINISTRATOR REPORT 22 

   PATRICIA KURKUL:  Thank you, Mr. 23 

Chair.  Summer flounder, scup and black sea bass -- 24 
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I hate to bring this up again but -- published the 1 

proposed 2010 specifications on November 4th.  2 

Consistent with the Council and the Commission 3 

actions, the comment period closed November 19th and 4 

we anticipate publishing the final rule before the 5 

end of the year. 6 

   Effective December 9th, the scup 7 

commercial coast-wide fishery from Maine through 8 

North Carolina closed for the remainder of Winter 2 9 

period.  Landings are prohibited through December 10 

31st. 11 

   2010 specifications for squid, 12 

mackerel and butterfish were published on November 13 

12th.  The comment period closes on December 14th. 14 

   On October 6th, the Agency on behalf 15 

of the Secretary of Commerce, approved Amendment 10 16 

to the Atlantic squid, mackerel, butterfish fishery 17 

management plan with all the measures proposed by 18 

the Council approved.  The proposed rule for 19 

Amendment 10 published on September 3rd and the 20 

comment period closes on October 19.  We expect to 21 

publish the final rule as soon as possible. 22 

   Let's see.  Limited access scallop 23 

fishery -- limited access general category scallop 24 
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fishery will reopen -- reopened on December 1st for 1 

vessels issued IFQ permits.  Vessels that carry 2 

LOA's may also fish.  Those are letters of 3 

authorization while the vessel is under appeal.  4 

Right now, there are seven outstanding appeals and I 5 

believe two letters of authorization, outstanding 6 

letters of authorization in the implementation of 7 

the ITQ program for the limited access general 8 

category. 9 

   We published a proposed rule in the 10 

Federal Register on October 26th that would allow 11 

research projects funded through the Monkfish RSA to 12 

carry over unused monkfish RSA days at sea into the 13 

following fishing year.  The proposed action would 14 

not limit the number of days that could be carried 15 

over.  The comment period closed November 25th.  A 16 

final rule is under development. 17 

   The public comment period for 18 

Amendment 16 to the Northeast Multi-species Fishery 19 

Management Plan, the notice of availability on the 20 

amendment ends on December 22nd.  A proposed rule 21 

for Amendment 16 is expected to publish shortly.  22 

They will also solicit public comments.  The 23 

Amendment 16 FEIS Notice of Availability comment 24 
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period ended on November 29. 1 

   On December 10th, the directed 2 

Atlantic herring fishery in Management Area 2 will 3 

reopen.  Fishing vessels issued permits for Atlantic 4 

herring may once again land herring harvested in 5 

Management Area 2 until it is determined that the 6 

allocated total allowable catch has been harvested. 7 

   The reopening is because catch data 8 

indicated that the 95 percent quota threshold had 9 

not been fully attained, and approximately 1,450 10 

metric tons of herring is still available for 11 

harvest in Area 2. 12 

   And that's all I have.  Thank you. 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  14 

Thank you, Pat.  Questions for Pat?  Pres. 15 

   PRESTON PATE:  Pat, could you state 16 

again the action that you took on the carry forward 17 

of unused days at sea to the subsequent year? 18 

   PATRICIA KURKUL:  Yes.  Specifically 19 

for the Monkfish Research Set-Aside Program, we 20 

published a proposed rule that would allow for the 21 

carryover of those days, the days that had already 22 

been allocated into the next fishing year.  We had 23 

some research projects that were unable to complete 24 
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their work within the fishing year they were 1 

allocated and so we wanted to provide that 2 

additional flexibility to allow that carryover. 3 

   PRESTON PAGE:  (Inaudible comments 4 

away from the microphone.)  5 

   PATRICIA KURKUL:  It is limited to 6 

the RSA. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  8 

Additional questions for Pat?   9 

   You all may recall that at our last 10 

meeting we agreed to submit a letter to the service 11 

requesting that the unused quota, the unused herring 12 

quota in Area 2 be made accessible in the month of 13 

December so that when the mackerel fleet is in there 14 

working that those interactions would be able to be 15 

landed.  And in fact, I think effective December 16 

10th, that was reopened.  So, I just wanted to 17 

express our appreciation for the offices response to 18 

our request. 19 

   Any additional questions?  Howard. 20 

   HOWARD KING:  Pat, how is the 21 

incidence of PSP been this year been compared with 22 

past years?  Do you know? 23 

   PATRICIA KURKUL:  No.  Sorry, Howard. 24 
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 I don't really know.  Sorry. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  2 

Additional comments or questions?   3 

   Nancy or Jim, do you all have any 4 

comment on that?   5 

   JAMES WEINBERG:  (Inaudible comments 6 

away from the microphone.)  7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 8 

right.  We'll move on.  If we could have the Science 9 

Center Director's Report, please. 10 

 ____________________________ 11 

 NMFS NEFSC DIRECTOR'S REPORT 12 

   JAMES WEINBERG:  Thank you.  I'll do 13 

that and Nancy will add to whatever I leave out. 14 

   On survey related issues, the autumn 15 

multi-species bottom trawl survey took place from 16 

September to November.  This is with the research 17 

vessel Bigelow.  The Bigelow did its first survey in 18 

the spring of '09, so now we have two springs and 19 

two falls more or less.  So, the survey time series 20 

is beginning to accumulate. 21 

   On this last survey, there was an 22 

interesting catch of 33 lionfish just south of Cape 23 

Hatteras.  And this is a relative new phenomenon for 24 
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us to be picking up lionfish.  Just a few have been 1 

captured in the previous 70,000 tows that have been 2 

taken in our survey.  So, to catch 33 in a single 3 

tow is a big event. 4 

   We're beginning to try to interpret 5 

the data that we've collected with the Bigelow now 6 

in line with the Albatross time series of survey 7 

data and had a meeting in August to review those 8 

data.  And at some future Council meeting, at your 9 

discretion, we're prepared to come in and give a 10 

summary of some of the conclusions of that meeting. 11 

   So, I've been in contact with Rich 12 

and at some time when you want the presentation, 13 

just let us know. 14 

   The herring acoustic survey took 15 

place and was completed in October of this year and 16 

the survey was conducted with the NOAA ship Delaware 17 

using a multi-frequency echo sounder and a mid-water 18 

trawl for species identification and biological 19 

data.  George's Bank was the primary survey area.  20 

And the acoustic and biological data are generally 21 

available at the end of December. 22 

   There's also a gear study going on, a 23 

comparison of the rockhopper sweep which is used on 24 
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the Bigelow with the cookie sweep, which the survey 1 

advisory panel had helped to design.  And if you 2 

recall, a year or two -- maybe three years -- 3 

probably two years ago, there was a lot of 4 

discussion about which sweep to use on the Bigelow 5 

and they went with the rockhopper, but there were a 6 

lot of people that wanted the cookie sweep used.  7 

So, now we're doing gear testing to finally compare 8 

the two types of sweeps.  And that study is being 9 

done in areas that have high catch rates of bottom 10 

fish like flatfish and monkfish. 11 

   On NEAMAP, we're doing a scientific 12 

exchange to make sure the people at the Science 13 

Center communicate with the people that are doing 14 

the NEAMAP survey.  So, our survey branch chief, 15 

Russ Brown, went out on the NEAMAP survey.  And Jim 16 

Gartland from VMS went out on a leg of the Bigelow 17 

survey. 18 

   There was supposed to be a talk today 19 

at four o'clock by Drew Kitts and he was not able to 20 

make it because there was a -- it started out as 21 

rain -- it turned into slush and ice -- and took him 22 

three hours to get to the airport in Providence and 23 

then his flight was cancelled.  So, that's why he 24 
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wasn't here. 1 

   But he was going to speak to you 2 

about the social science branch of the Center, 3 

they're identifying key areas of research and data 4 

collection to track social and economic performance 5 

of catch shares in the Northeast Region.  And they 6 

haven't actually defined what those key areas are 7 

yet, so they're going out and doing outreach and 8 

speaking to the councils and in other places.  So, 9 

he was coming to speak to you about that.  And I 10 

think that will be rescheduled for another Council 11 

meeting. 12 

   On stock assessment issues, just last 13 

week -- it seems like a month ago -- but just last 14 

week, we had SARC 49 in Woods Hole and the two 15 

species that had benchmark assessments reviewed were 16 

the Atlantic surf clam and butterfish.  There's also 17 

a SARC plan for this June; it will be the 50th SARC 18 

the first week of June, and three stocks are on the 19 

agenda for that, Atlantic sea scallop, monkfish and 20 

pollock. 21 

   Then SARC 51 is scheduled for 22 

December of 2010 with loligo squid and three species 23 

of hake, silver, red and off-shore.  24 
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   We're also doing a number of TRAC 1 

assessments.  The dogfish TRAC is taking place in 2 

Woods Hole January 25th to the 29th.   3 

   There's a mackerel TRAC taking place 4 

March 1 to 5 of 2010. 5 

   And the TRAC for the eastern George's 6 

Bank cod, eastern George's Bank haddock, and 7 

George's Bank yellowtail will take place July the 8 

19th to the 23rd of 2010. 9 

   And we will also be doing updates of 10 

the Mid-Atlantic stocks for bluefish, black sea 11 

bass, scup, fluke, butterfish and dogfish; mostly 12 

this spring, but some will extend into -- maybe 13 

dogfish will extend out into the late summer or 14 

fall. 15 

   So, that basically concludes my 16 

report and I'd be happy to answer questions.  Or if 17 

Nancy has anything to add. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  19 

Thank you, Jim.  Questions for Jim or Nancy?  Rich. 20 

   RICHARD SEAGRAVES:  Yes.  Thanks, Mr. 21 

Chairman.  Jim, in terms of the butterfish 22 

assessment that was going on last week, the SARC 23 

review, will there be any additional meeting time 24 
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for that?  There was some discussion about having 1 

another kind of meeting after they -- we ended this 2 

session.  Is that the case or not? 3 

   JAMES WEINBERG:  Yes, that is the 4 

case.  At this SARC, for the first time, we tried 5 

having a WebEx meeting so a lot of people came to 6 

the meeting, but we also posted information on our 7 

SAW/SARC website so people could log onto a website 8 

and see everything that was being -- all the 9 

powerpoint presentations.  And then we also had a 10 

phone set up so people could call in and listen and 11 

speak to us.  So, that went fairly well.  And the 12 

meeting -- even though there were only two stocks, 13 

it took up all of the time.   14 

   And butterfish -- each of the stocks 15 

had approximately two days for a very full review.  16 

And the butterfish, when they got to the end of 17 

that, there was still some more work to do on 18 

actually editing the summary report.  So, we 19 

finished the meeting with a draft summary report.  20 

And the review panel went back to their offices.   21 

   We're planning to edit that and then 22 

have another WebEx conference call with them on 23 

Tuesday, December the 15th, from 9:00 in the morning 24 
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until noon.  And we'll be going through that summary 1 

report to finalize it.  And we'll be posting the 2 

call-in information on our SAW/SARC website once 3 

again.  And I think Jason knows how to get to that 4 

and Rich as well, because they were on the call, 5 

parts of the call during the SARC. 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  7 

Thanks, Jim.  Additional questions?  Comments?  All 8 

right.  Seeing none, I'll move onto Joel for the 9 

General Counsel Report. 10 

 ___________________________ 11 

 NOAA GENERAL COUNSEL REPORT 12 

   JOEL MacDONALD:  Thank you, Mr. 13 

Chairman.  I'm sure nobody is surprised that the 14 

Agency was sued over the emergency closure of the 15 

black sea bass recreational fishery in federal 16 

waters.   17 

   United Boatmen and Recreational 18 

Fishing Alliance filed an eight claim complaint.  19 

I'll just briefly go over the different claims. 20 

   On the first claim, they allege that 21 

we violated the Administrative Procedure Act because 22 

there was not sufficient good cause to waive the 23 

prior public comment required under Section 553B of 24 
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the Administrative Procedure Act. 1 

   Under claim two, they allege that we 2 

cannot close the fishery based upon recreational 3 

landings data until the MRFSS is replaced, as they 4 

allege, is required by Section 401G of the Magnuson 5 

Act. 6 

   Claim three, they allege that there 7 

really was no emergency because the most recent 8 

stock assessment says the fishery is not overfished 9 

and overfishing is not taking place. 10 

   Claim four, they allege that the 11 

closure prevents the achievement of optimum yield. 12 

   Claim five, they allege that the 13 

closure is not based upon the best scientific 14 

information available because the NRC characterized 15 

the MRFSS data as fatally flawed. 16 

   Under claim six, they allege that the 17 

closure violates National Standard 8 because we did 18 

not take into account the effects of the closure on 19 

the Mid-Atlantic communities that were adjacent to 20 

the closure. 21 

   Under claim seven, because we didn't 22 

have good cause to waive the public comment period, 23 

we should have published the proposed rule; and 24 
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because we didn't really acts to circumvent the 1 

Regulatory Flexibility Act. 2 

   And finally, under claim eight, they 3 

allege that we violated the National Environmental 4 

Policy Act because we did not do a sufficient 5 

analysis to be able to conclude whether an 6 

Environmental Impact Statement was required. 7 

   What the claims want obviously is for 8 

the court to set aside the closure. 9 

   Recently I became aware of some 10 

litigation in the Southeast Region that is of 11 

interest, I think, probably to all councils.  I 12 

didn't have enough time to get the various 13 

complaints.  There is about four or five different 14 

lawsuits, as I understand it, filed by the Fishing 15 

Rights Alliance and the Recreational Fishing 16 

Alliance. 17 

   Essentially, in a nutshell -- you 18 

know, they pick up on the theme in -- I forget which 19 

claim it was -- in this lawsuit saying that the 20 

Fisheries Service cannot close fisheries until -- 21 

based upon recreational landings data until MRFSS is 22 

replace.   23 

   They also go on to allege that we 24 
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cannot -- for the same reason that we can't trigger 1 

AM's based upon recreational landings.   2 

   Also, there's an interesting lawsuit 3 

that alleges that we cannot impose ACL's and AM's 4 

before they're actually required under Section, I 5 

think, 303. 6 

   And what I'll do is, I'll get these 7 

complaints and report more fully at the next Council 8 

meeting and keep you apprised of any judicial 9 

rulings in the cases.   10 

   That's it, Mr. Chairman. 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  12 

Joel, thanks for that update.  Any questions for 13 

Joel on his update?  Lee. 14 

   LEE ANDERSON:  Joel, can you give us 15 

some word on where the summer flounder lawsuit by 16 

New York is?  What's the status of that? 17 

   JOEL MacDONALD:  Okay.  There are 18 

three lawsuits.  There was a lawsuit filed by -- 19 

initiated by New York in 2008.  It was joined in by 20 

the United Boatmen of New York as plaintiffs because 21 

they missed the 30-day period in which they had to 22 

file a lawsuit under Section 305F.  That lawsuit has 23 

been briefed.  There was a hearing scheduled for 24 
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November 17th.  Unfortunately, Judge Sifton was 1 

replaced for health reasons and later passed away.  2 

I assume that they're reassigned the case to another 3 

judge, but as yet, they have not set a new date for 4 

oral argument. 5 

   In the other two lawsuits, there's a 6 

challenge filed by New York against the 2009 summer 7 

flounder rec measures, and another separate filed by 8 

United Boatmen.  We have -- well, Mike Ruccio really 9 

has put together the administrative record.  10 

Apparently, the case is going to be handled by one 11 

of the DOJ's Environmental Natural Resources 12 

Division in Washington.  I have yet to be contacted 13 

by this person.   14 

   From what I was able to learn, the 15 

lawsuit which was filed on or about November 4th 16 

wasn't actually served on the Secretary of Commerce 17 

until probably about November 23rd.  And that's 18 

important, because if you look at Section 305F, the 19 

time frame in which we have to file the 20 

administrative record and our answer is triggered by 21 

when the Secretary is served, and that's a period of 22 

45 days.  So, we're poised to meet that requirement. 23 

 I have yet to do a draft answer.  As I said, I 24 
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haven't been contacted by the attorney from DOJ. 1 

   So, that's the position we're in with 2 

respect to both of those -- or all three of those 3 

lawsuits. 4 

   LEE ANDERSON:  We're on hold. 5 

   JOEL MacDONALD:   We're essentially 6 

on hold. 7 

   LEE ANDERSON:  Thank you. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  9 

Additional questions or comments for Joel?  Joel, 10 

thanks for bringing us up to date. 11 

   Tim, could I ask you to give your 12 

enforcement report?  Thank you. 13 

 ___________________________________ 14 

 U.S. COAST GUARD ENFORCEMENT REPORT 15 

   LCDR TIM BROWN:  Thank you, Mr. 16 

Chairman.  Staff is passing out the reports, but I 17 

think I can -- I'll speak slowly and I'll speak to 18 

the points that maybe you don't need to look at 19 

right now right away. 20 

   But I appreciate you all hosting 21 

Admiral Justice yesterday.  He spoke a little bit 22 

about Operation Safe Catch which is a significant 23 

safety pulse operation we're conducting in the Mid-24 
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Atlantic over this winter time period. 1 

   As he mentioned yesterday, it's a 2 

multi-prong approach.  We're focusing on education, 3 

outreach, increased enforcement at sea, and then 4 

just trying to improve our partnerships with all 5 

involved in the commercial fishing vessel industry. 6 

   In light of that, there is a 7 

commercial fishing vessel safety seminar actually 8 

going on tomorrow in the Hampton Roads area of 9 

Newport News.  And I understand from my 10 

communications with folks in the industry and at 11 

this meeting, that that has been widely publicized 12 

and I think there's going to be a good turnout.  13 

That's in Newport News. 14 

   And then next week -- and you've got 15 

a flyer going around on this -- there's a similar 16 

safety seminar being hosted in Cape May.   17 

   And that each of those seminars are 18 

basically designed to increase the awareness of 19 

commercial fishing vessel owners, operators, crew 20 

members, those involved in the commercial -- anyone 21 

really involved in the commercial fishing vessel 22 

industry with regards to lifesaving, stability and 23 

safety issues.  So, not just the issues that the 24 



  
 

 

 
 
 

 148

requirements that we may pose on the commercial 1 

fishing industry through regulations, such as 2 

requirements for safety gear, but also those non-3 

regulatory measures that commercial fishermen should 4 

be aware of, things that can make them safer and 5 

things that can help ensure that they don't need to 6 

use that EPIRB or that life raft.  Issues like 7 

stability, loading and how to operate a vessel more 8 

safely.  So, things we've learned from past 9 

casualties. 10 

   So, those will all be discussed at 11 

tomorrow's seminar and next week's seminar as well. 12 

 And I thank those that have been involved around 13 

the table and in the audience in getting that word 14 

out.  And I think, like I said, I think we're going 15 

to have a good turnout at both those events. 16 

   I'll turn to the enforcement report 17 

which you have in front of you, dated 1 October to 18 

30 November. 19 

   Approximately 120 fisheries boardings 20 

over the last two months in the Mid-Atlantic, Coast 21 

Guard District 5.  Three significant violations 22 

during this period and eight commercial fishing 23 

vessel terminations. 24 



  
 

 

 
 
 

 149

   The breakdown of fisheries boardings 1 

is on Page 2 by major fishery and by gear type. 2 

   There are kind of four fisheries that 3 

we focused on these last couple of months is striped 4 

bass, scallops, high migratory species, and 5 

Northeast multi-species.  Those have been the bulk 6 

of our fisheries law enforcement boarding for the 7 

last couple of months.  But we've had -- we've 8 

touched many other fisheries there as shown in 9 

Figure 1. 10 

   The three significant violations from 11 

this period are detailed on Page 3 of the report.  12 

An unlicensed charter operation discovered down 13 

there in North Carolina, jointly with our partners 14 

in the North Carolina Marine Patrol. 15 

   Working again with our state partners 16 

in VMRC detected some incorrectly -- lost the word 17 

there -- configured conch pots off of Chincoteague. 18 

   And then finally, incorrectly 19 

configured black sea bass pots down in Oak Island 20 

area in North Carolina, the final significant 21 

violation detected this period. 22 

   The next section on Page 3, other 23 

enforcement activities, details of four safety 24 
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terminations that were conducted during this period. 1 

 I think you can read those and see kind of the 2 

significant safety issues that were seen out there 3 

in the industry and the ones we're focused on. 4 

   And then the last report there in 5 

that section on the following page, on Page 4 of the 6 

report, details of response down in Fort Mackin, 7 

Atlantic Beach area with regard to a report from a 8 

sailing vessel, a recreational member of the public, 9 

with regard to an entangled whale.  Initially, in 10 

this -- this shows that almost all of the initial 11 

reports are incorrect in some way or another.  12 

Initial report is entangled in fishing nets.  We 13 

went out there with some folks from Duke University 14 

and actually found the pod of what were humpback 15 

whales and one of them with an entanglement of a 16 

line, not a -- didn't appear to be fishing nets.  17 

So, determined the whales were not in danger and no 18 

further action was necessary. 19 

   Another part of our outreach with 20 

Safe Catch is definitely focused on the voluntary 21 

dockside exams.  We're out there canvassing the 22 

docks and trying to get those completed and trying 23 

to encourage that voluntary program.  We believe 24 
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that makes vessels safer out there on the water.  1 

You can see we issued 56 decals in the Mid-Atlantic 2 

in the last two months. 3 

   Moving on, a couple of highlights 4 

from search and rescue.  A couple reports of vessels 5 

taking on water and the response to those.  And then 6 

some detail -- as the Admiral already spoke to you 7 

yesterday -- about the fishing vessel Sea Tractor 8 

casualty where we lost three fishermen during this 9 

period.  I don't know if -- I think everyone was 10 

here yesterday, but I'll just summarize that case 11 

anyway. 12 

   The evening of November 12th, 4:06 13 

EPIRB alert alerted us that there was some distress 14 

with the fishing vessel Sea Tractor, a 44-foot 15 

fishing vessel approximately 20 miles southeast of 16 

Cape May.  A launched Coast Guard aircraft from 17 

Atlantic City were on scene shortly thereafter 18 

receiving that report came upon a life raft and 19 

deployed their rescue swimmer.  Determined that the 20 

life raft was empty.   21 

   Also assisted by a good sam that was 22 

in the area, the fishing vessel Captain Jeff, 23 

located some debris in the area.  Search through the 24 
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night -- searched that evening utilizing air crews 1 

from the Coast Guard Station Elizabeth City, North 2 

Carolina, Air Station Atlantic City, New Jersey, and 3 

also Air Station Cape Cod, all involved in the 4 

search.  Called in a C-130 from Air Station 5 

Elizabeth City the following morning.  All searches 6 

yield a negative result for any sightings of any 7 

survivors.   8 

   The on-scene weather that night was 9 

approximately 40 to 60 mile an hour winds and 15 to 10 

20 foot seas. 11 

   The search was called off that 12 

following morning after approximately 387 square 13 

miles of area were searched. 14 

   The final section on outreach, again, 15 

just highlighted there a little bit more regarding 16 

our safety focus and why we're talking about 17 

Operation Safe Catch.  18 

   Commercial fishing continues to be 19 

one of the most dangerous occupations in the United 20 

States accounting for 27 percent of the five-year 21 

average of mariners, commercial mariner deaths and 22 

injuries.  So, over a quarter of those -- that 23 

fraction of deaths occur in this industry.  Each 24 
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year, approximately 42 people lose their lives in 1 

the commercial fishing industry.  So, we need to do 2 

better. 3 

   One final note, I also provided a 4 

Marine Safety Alert with regard to unapproved EPIRB 5 

battery replacements.  Some folks sending their 6 

EPIRB's out for replacement and we found that some 7 

of those aren't being replaced properly and may 8 

actually lead to EPIRB failures.  So, we don't want 9 

to see that.  And the details that are in the Marine 10 

Safety Alert are private. 11 

   I think that's all I have, Mr. 12 

Chairman.  I welcome any questions. 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  14 

Tim, thank you for your report.  Any questions or 15 

comments for Tim?  Pat. 16 

   PAT AUGUSTINE:  Yes, thank you, Mr. 17 

Chairman.  Tim, wonderful report. 18 

   What's very noteworthy is in your 19 

boarding, I'm amazed at the number of no violations. 20 

 So, apparently your communication out to the public 21 

-- to the marine fishery folks is working.  I mean, 22 

it's amazing and you guys are to be commended. 23 

   LCDR TIM BROWN:  Thank you. 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  1 

Larry. 2 

   LARRY SIMMS:  Yeah.  I had some 3 

reports of some of your boarding officers in the 4 

lower part of Maryland Chesapeake Bay.  You might 5 

want to give them some updates when they go to a new 6 

area, because they was asking for EPIRB's and they 7 

didn't know the difference between a charter boat 8 

and a commercial boat.  And they didn't know the 9 

difference between an inspected vessel.  They were 10 

asking for all different kinds of stuff on the wrong 11 

boats.  So, you might need to get them a paper or 12 

something so they can upgrade, because the fellows 13 

was kind of confused as what they was asking. 14 

   And they was very nice and the 15 

captains all explained to them that they was asking 16 

for the wrong stuff and it all worked out.  But it 17 

was a little embarrassing for your people for the 18 

captain to have to tell them what's legal and what's 19 

not legal.  So, you might want to give them a paper 20 

or something that they can read and know what area 21 

they're in and what's legal. 22 

   LCDR TIM BROWN:  I appreciate that 23 

feedback.  There was an increased focus on some of 24 
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those fisheries in Chesapeake Bay and some of those 1 

vessels in Chesapeake Bay as the cold water season 2 

approached and is now in place.  So, you saw the 3 

results of that increased focus, which is good.  But 4 

reaching into areas which they're not all that 5 

familiar with sometimes we do have those kinds of 6 

issues.  So, I appreciate your feedback.  I'll pass 7 

that on. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  9 

Tim, I just also want to follow up and express my 10 

thanks for Admiral Justice.  He's really been making 11 

himself available and he's gone out of his way to do 12 

that lately.  And yesterday we had a couple of hours 13 

with him there and really appreciate the opportunity 14 

that he's given us as a Council to have access to 15 

him.  So, please communicate my thanks to the 16 

Admiral. 17 

   Also, I appreciate your bringing up 18 

the conch pot violation issue.  I had the 19 

opportunity with Glenn Salvatore on Virginia's 20 

eastern shore to help distribute some of the 21 

compliance packets.  I think that violation probably 22 

related to the new weak-link requirements that are 23 

required in the off-shore pot fisheries for marine 24 
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mammal protection.  And we've been able to 1 

distribute a fair amount of material to the 2 

fishermen.  So, I think -- I know at least on the 3 

eastern shore, a lot of the fishermen have taken 4 

steps to bring their gear into compliance.  So, 5 

hopefully that fishery will be fully compliant here 6 

in the near future.  But I appreciate your pointing 7 

that out. 8 

   It's almost 5:30.  I don't know if we 9 

could ask Vince to maybe give his report and then 10 

we'll wrap it up and head onto Dan's.  Okay. 11 

 _________________________________ 12 

 ASMFC EXECUTIVE DIRECTOR'S REPORT 13 

   VINCE O'SHEA:  Sure.  Thank you, Mr. 14 

Chairman.  And good afternoon everybody. 15 

   My Commission Report is behind Tab 9 16 

in your Briefing Book.  And thank you to Jan for 17 

including it there.  And when he reads the minutes, 18 

my fellow Executive Director Dan Furlong for putting 19 

it there. 20 

   The Commission met last month in 21 

Newport, Rhode Island.  It was our Annual Meeting.  22 

And I'll just run down a summary of some of the high 23 

spots that you all might be interested in. 24 
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   The Striped Bass Management Board 1 

received an update on the striped bass stock.  The 2 

bottom line there is that while the biomass has 3 

continued to go up a bit, the abundance has gone 4 

down.  Meaning there's less animals in the 5 

population, but the ones that are there have gotten 6 

bigger. 7 

   We're hearing at the Commission a 8 

number of concerns from the Gulf of Maine at the 9 

northern range of the striped bass about less 10 

availability of fish up there, and that's playing 11 

out in terms of the scrutiny the Mid-Atlantic 12 

fishery is getting. 13 

   The Commission Menhaden Management 14 

Board rolled over the precautionary cap on the 15 

Chesapeake Bay harvest for another three years.  16 

There was some discussion about how we deal with any 17 

overages and carrying over underages, but it did not 18 

-- those discussions did not result in any change 19 

from what we've previously had in place.  So, we 20 

again have the cap lined up for the next three 21 

years. 22 

   I've reported here before about the 23 

depleted condition of weakfish and the board 24 
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approved management action to respond to that.  1 

Basically, a one fish bag limit for the recreational 2 

sector and a hundred pound trip limit for the 3 

commercial sector.  And the rationale for that is to 4 

allow monitoring of the stock so that they can 5 

continue to track it. 6 

   The Commission has its highest award, 7 

Mr. Chairman, is the David Hart Award named after 8 

Captain Dave from New Jersey, and this year the 9 

award was presented to -- posthumously to John 10 

Nelson from New Hampshire.  Most of you in this room 11 

know John.  He passed away in April after about a 12 

year's battle with cancer.  But his daughter and son 13 

and his wife Susan came to Newport and we gave a 14 

presentation to her there. 15 

   The Commission elected Robert Boyles 16 

from South Carolina as our new Chair and Paul 17 

Diodati, Director of Marine Fisheries from 18 

Massachusetts as the Vice Chair. 19 

   There's lots of other stuff in here, 20 

Mr. Chairman, and I'll won't walk you through it, 21 

but I'll be around tonight and tomorrow if anybody 22 

has any questions.  As always, thank you very much 23 

for your hospitality and happy to be here.  Thank 24 
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you, Mr. Chairman. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  2 

Vince, thank you.  And we appreciate your 3 

participation in the last couple of day's work, 4 

particularly as we go through the discussions on 5 

AM's and related developments.  Obviously, we've 6 

tried to include your board chairmen as well in 7 

today's discussions and we appreciate the 8 

participation.  Thank you. 9 

   Questions or comments for Vince?  10 

Okay, seeing none.   11 

   We've all been invited to Furlong's 12 

party tonight.  As you're aware, tomorrow morning -- 13 

I'm sorry, Vince. 14 

   VINCE O'SHEA:  I feel like Columbo.  15 

I'm sorry, Mr. Chairman.  When Joel gave that 16 

litigation update, I wanted to just chime in that 17 

the Commission is also party to those defendants in 18 

those cases as well.  And the status of that is 19 

we're in the First Court of Appeals to challenge the 20 

ruling from the late Judge Sifton that we 21 

re a quasi-federal agency and we've submitted our 22 

briefs and written arguments on that. 23 

   And then as Joel correctly stated, 24 
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we're on -- we've also been -- Judge Sifton had 1 

stayed us from the National Marine Fisheries Service 2 

portion of the case.  And it's a Judge Gershon who 3 

has been assigned to.  They're going to go forward 4 

with that leaving ASMFC temporarily out of the case 5 

until the First Circuit rules as to what our status 6 

is.  So, thanks, Mr. Chairman. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  8 

Vince, thank you.  And our schedule has changed a 9 

little bit obviously with today's cancellation.  And 10 

I'm looking at tomorrow's agenda.  Some of you have 11 

asked me to give you an estimate of when we might be 12 

done.   13 

   We have the Executive Committee 14 

Report.   15 

   Pat Kurkul will be giving us -- 16 

tomorrow we will be the first council to receive the 17 

Catch Share Policy Presentation.   18 

   I think it's going to evolve around 19 

how long the -- or how much interest there is in the 20 

MPA nomination hearing.   21 

   Depending on that, we might be done 22 

optimistically by 12:30, I would think, just a rough 23 

estimate if some of you are trying to make plans.  24 
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So, we'll do the best we can, but obviously we do 1 

have a hearing tomorrow on that and some other 2 

actions.   3 

   But, in closing today, I'd like to 4 

particularly thank the staff, Jessica, and the FMAT. 5 

 The FMAT members have left at this point, but there 6 

was a great deal of work that went into the AM 7 

package that you saw today.  So, I think we've 8 

covered a lot of ground and made significant 9 

progress on that.  We still have a lot of work to 10 

do.   11 

   But the plan now would be to go back 12 

to the FMAT and then of course in February we'll 13 

come back and reconsider the ABC control rules and 14 

the scientific side of the discussion.  And then 15 

hopefully by April have the public hearing document 16 

ready to do. 17 

   So, again, thanks for all the work on 18 

the development of that and thanks to the committee 19 

chairs for their work today. 20 

   Pat? 21 

   PAT AUGUSTINE:  A final thank you to 22 

Jack Travelstead for shepherding us through a very 23 

difficult first day, following up with running us 24 
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through the rest.  I don't know if you were going to 1 

mention that, Mr. Chairman, but I thought I'd throw 2 

it in as a personal note. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  4 

Thanks, Pat.  Any additional comments before we 5 

adjourn for the day?  Seeing none, we're adjourned. 6 

   7 

WHEREUPON: 8 

 9 

    THE MEETING WAS SUSPENDED AT 5:37 P.M. 10 

   11 

     12 

   13 

   14 

   15 

   16 

   17 

   18 

   19 
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   21 

   22 

   23 

   24 
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[9:10 a.m.] 1 

 ____________________________________ 2 

 PRESENTATION NOAA CATCH SHARE POLICY 3 

   PATRICIA KURKUL:  Thank you, Mr. 4 

Chairman.  I have a very short Power Point.  You 5 

should have a copy of the draft Catch Share Policy. 6 

 I handed them out this morning, literally hot off 7 

the press.  I don't think actually they've been -- 8 

or they were publicly -- no, I don't think they've 9 

actually publicly been distributed yet, not for 10 

another 46 minutes. 11 

   but of course, this was previously 12 

scheduled on the agenda.  It was on the agenda for 13 

the previous meeting, and the release of the Catch 14 

Share Policy was delayed, and so we wanted to at 15 

least get some preliminary information out to the 16 

Council.  And obviously you've reviewed the policy 17 

and we can fully discuss it this morning.  Just 18 

kidding. 19 

   Obviously you have not.  And so, what 20 

I'm going to do is just talk a little bit about the 21 

very basics.  What is it?  Why is it?  And what are 22 

the next steps?  And then after you've had an 23 

opportunity to review the policy, we're strongly 24 
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encouraging the councils to comment on the policy.  1 

So, I hope that perhaps we could have a broader 2 

discussion at the next Council meeting.  And I 3 

apologize that we've taken time on the agenda for 4 

two Council meetings, and potentially at least three 5 

now.  But it is out now. 6 

   So, starting at square one, if you 7 

could go to -- thank you -- what is a catch share?  8 

Catch share really describes a fishery management 9 

program that allocates a specific portion of the 10 

total allowable fishery catch to individual, 11 

cooperatives, communities or other entities.   12 

   So, that's our working definition of 13 

what a catch share is. 14 

   It includes specific programs as 15 

defined under the Magnuson Act, limited access 16 

privilege programs, individual fishing quotas.  It 17 

also includes things like ITQ's and other exclusive 18 

allocative measures such as a TURF, something that 19 

we've not used in this region, but they have used in 20 

other regions, a Territorial Use Right Fishery, 21 

which are designating a geographic allocation 22 

basically. 23 

   And an important component of a catch 24 
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share is that the recipient of the catch share is 1 

directly accountable to stop fishing when their 2 

allocation is reached. 3 

   So, that's our working definition of 4 

what a catch share is.  Why catch shares?  5 

   If we can go to the next slide, 6 

please. 7 

   I'm not going to read through all of 8 

this.  I think the bottom line on why catch shares 9 

is that it's the Agency's position that U.S. 10 

fisheries are underperforming both biologically and 11 

economically and that catch shares can contribute to 12 

improving both of those situations. 13 

   Next slide, please. 14 

   And so, that looking just quickly at 15 

the benefit of catch shares and how we've 16 

articulated the benefit of catch shares, they help 17 

achieve conservation objectives, reduce 18 

overcapacity, they improve economic performance, 19 

they improve product quality, safety at sea, they 20 

improve monitoring and management or there's better 21 

accountability for monitoring, and they put more of 22 

the management decisions back in the hands of the 23 

fishing industry. 24 
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   So, that's what we've identified as 1 

some of the major benefits of catch shares. 2 

   If we could go to the next slide, 3 

please. 4 

   So, the process in developing this 5 

Catch Share Policy has been that on June 22nd, Dr. 6 

Lubchenko announced the formation of the Catch 7 

Shares Task Force.  Ultimately, the task force was 8 

made up of 18 members, ten NOAA participants, and 9 

one representative from each of the regional fishery 10 

management councils representing both commercial and 11 

recreational interests. 12 

   Four task force conference calls were 13 

held, plus there was an exchange of information 14 

electronically via the internet.  So, that was the 15 

slide I just went through. 16 

   Next slide, please. 17 

   So, we kicked off the process by 18 

doing presentations to all of the regional fishery 19 

management councils where import on the draft Catch 20 

Share Policy was sought.  There were stakeholder 21 

briefings for commercial groups on July 20, 22 

recreational groups on July 22nd, and then 23 

environmental groups on July 23rd.  24 
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   There was a website that allowed 1 

people to input their thoughts and views and 2 

questions on catch shares into the process.  And we 3 

are finally to the point where obviously we've 4 

released the draft policy on today, December 10th. 5 

   The policy is now going to be opened 6 

for public comment until April of next year, and 7 

that was specifically to ensure that there was at 8 

least one council meeting for each of the councils 9 

during the open period, during the public comment 10 

period. 11 

   Can we go to the next slide, please. 12 

   To give you just a very general 13 

overview of the issues that were considered and are 14 

discussed in the policy, it discusses current 15 

authorities, community sustainability, performance 16 

metrics, transferability -- well, you can read 17 

through these, or maybe you can't, it is a bit small 18 

up there -- council support and resource 19 

limitations, the criteria for assessing catch share 20 

suitability, fair and equitable treatment for 21 

recreational and commercial sectors, cost recovery 22 

and resources. 23 

   So, you can see, there's quite a bit 24 
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of information in there, which is why I would 1 

encourage you to take the opportunity to read 2 

through the policy and hopefully we can have a more 3 

in-depth discussion of the policy at the next 4 

Council meeting and potentially and hopefully with 5 

Mark Holliday and not with me. 6 

   Next slide, please. 7 

   NOAA's goal for the policy are to 8 

help reduce any administrative or organizational 9 

impediments to the consideration of catch shares; to 10 

inform and educate the shareholders of the different 11 

options and capacities of catch share programs; and 12 

to help organize and collaborate efforts with 13 

interested councils, states, communities, fishermen 14 

and other stakeholders on the design and 15 

implementation of catch share programs. 16 

   I think it's important to point out 17 

that this is reiterated over and over in the policy 18 

that this is policy guidance and not rule making, 19 

that they're not mandated in any way.  There are no 20 

targets in terms of the number of catch share 21 

programs.  We've had targets like that in the past. 22 

   And that there's a very strong 23 

acknowledgement that catch shares may not be the 24 
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best management option in every fishery and in every 1 

situation.  Really, the policy is to allow for -- to 2 

ensure that there's consideration of catch shares 3 

and to provide NOAA support in that consideration. 4 

   So, that's the objective. 5 

   Next slide, please. 6 

   So, this is the policy, to achieve 7 

long-term ecological and economic sustainability for 8 

the nation's fishery resources and fishing 9 

communities, NOAA encourages the consideration and 10 

adoption of catch shares whenever appropriate in 11 

fishery management and ecosystem plans and 12 

amendments, and will support the design, 13 

implementation and monitoring of catch share 14 

programs. 15 

   So, that one paragraph encompasses 16 

the philosophy behind the policy. 17 

   Next slide, please. 18 

   So, with that, that's all I'm going 19 

to say.  Just a taste of what's in the document.  As 20 

I said, the public comment period now is open until 21 

April, April 10th specifically.  This provides the 22 

website -- to get an electronic copy of the policy, 23 

it's actually the same website without the comments 24 
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part of it.  So, www.nfms.noaa.gov/catchshares.  And 1 

I think that will be posted at 10:00 a.m. this 2 

morning, the electronic version of the policy.  You 3 

can also e-mail comments, but of course we'd be 4 

looking for comments from the Council as a body as 5 

well.  And that's all I was going to say on this, 6 

Mr. Chairman. 7 

   COUNCIL CHAIRMAN RICK ROBINS:  Thank 8 

you, Pat.  Gene. 9 

   EUGENE KRAY:  Pat, there is a 10 

logistical concern.  I just looked at my calendar 11 

and the next Council meeting is April.  Oh, I'm 12 

sorry.  We have a meeting in February.  I'm sorry. 13 

   PATRICIA KURKUL:  February, you have 14 

a February meeting.  Yeah. 15 

   COUNCIL CHAIRMAN RICK ROBINS:  16 

Howard. 17 

   HOWARD KING:  Pat, I haven't read the 18 

policy, but is recreational fisheries mentioned or 19 

considered anywhere here? 20 

   PATRICIA KURKUL:  Yes.  There's a 21 

discussion of recreational fisheries and whether or 22 

not -- and basically really what it says is, the 23 

Council may want to consider including recreational 24 
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fisheries in any catch share program, but is not 1 

obligated to in any way.  And even if you consider 2 

it for the commercial fishery, you may not think 3 

it's appropriate for the recreational fishery.  It's 4 

entirely a Council decision. 5 

   COUNCIL CHAIRMAN RICK ROBINS:  Peter. 6 

   PETER deFUR:  Thank you, Mr. 7 

Chairman.  Lovely presentation, nice and concise.  8 

Thank you. 9 

   One of the things -- being more than 10 

a little bit familiar with the catch share and ITQ's 11 

and it's various names and forms, one of the things 12 

that I've talked with other people about 13 

conceptually is how to include -- we'll say smaller 14 

operations or individual rec fishermen, so I know 15 

that we'll continue to talk about that because it's 16 

an interesting conundrum. 17 

   But I have a tougher question for 18 

you.  I've never seen any serious treatment of the 19 

weaknesses or limitations in any substantive 20 

consideration of that.  And I've looked for it a 21 

couple of times but not recently.  I've had 22 

conversations with people.  I've seen our short 23 

paper here that says, well -- you know, here is a 24 
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limitation of it.  And I know a number of years ago, 1 

many years ago, there was a discussion about how we 2 

treat large versus small operations. 3 

   Can you help us out with that?  Is 4 

there any consideration of these are the points that 5 

have been raised where there's been legitimate 6 

substantive discussion about what it can and cannot 7 

do? 8 

   PATRICIA KURKUL:  Lee is going to 9 

help me on this.  Lee was also on the Catch Shares 10 

Task Force.  And this is actually my disclaimer.  I 11 

got the policy yesterday.   12 

   PETER deFUR:  Get him to answer the 13 

question. 14 

   PATRICIA KURKUL:  But it doesn't -- 15 

it's a general policy and doesn't get into those 16 

kind of details.  But I think there are several 17 

things in the policy that would provide that kind of 18 

information. 19 

   For example, there's going to be an 20 

effort to provide a compilation of all the research 21 

that's been done on catch shares over the years and 22 

that's going to be made available. 23 

   There's going to be a speaker's 24 
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bureau that includes fishing industry members that 1 

have had experience with catch shares.  There's 2 

going to be a -- the first is called the Web Portal 3 

by the way. 4 

   There's going to be internal 5 

expertise that's going to be available to work with 6 

the councils in development of catch shares to 7 

provide that kind of information. 8 

   There's a series of workshops 9 

proposed in here.  And I think along the same kind 10 

of lines as the workshop that Rick has talked about. 11 

 And so, I think the Agency can be of assistance in 12 

working with the Council and planning that workshop 13 

as well.  And the goals of those kinds of workshops 14 

are to provide a balance of information.   15 

   So, I think there are several things 16 

that are going to try to make sure that that 17 

information is available for people in the decision-18 

making process. 19 

   LEE ANDERSON:  There's voluminous 20 

literature on the pros and cons of it.  And the one 21 

thing I can tell you, there's a paper that was 22 

written by Percival Kochs (phonetic) in land 23 

economics about 15 years ago and he lists 20 things 24 
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that are wrong.  And it spurred a lot of discussion 1 

because not all of the things he lists are wrong are 2 

wrong.  In fact, I give it to my students and say, 3 

if you can't find seven errors in this paper, you 4 

flunk the course. 5 

   PETER deFUR:  Yeah, those are the 6 

ones I know about. 7 

   LEE ANDERSON:  But also, in the paper 8 

that Mark and I wrote on catch shares for NOAA, 9 

there's a discussion of the pros and cons and the 10 

various issues in there.  And so, to make -- there's 11 

a lot of them there and I'm happy to provide you a 12 

list of them.  I'm happy to have a discussion of it. 13 

 I think that when we have this catch shares 14 

meeting, it will be very important to make sure that 15 

it's a balanced approach.  And if you go through the 16 

various things, transferability, structure, et 17 

cetera, et cetera, what is good about it, what is 18 

bad about it -- and when we have the presentation 19 

next time, as a member of the Committee Pat and I 20 

can both jump in on those things as necessary. 21 

   But I'll provide you with a bunch of 22 

papers. 23 

   PETER deFUR:  I'll get a copy of your 24 
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papers.  That will be good.  I'd like that.  Thank 1 

you very much.  Thank you, Mr. Chairman.  2 

   PATRICIA KURKUL:  Lee and Mark's 3 

paper is referenced in the policy. 4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  5 

Pete, also, I just want to follow up.  At the Catch 6 

Shares Workshop, a lot of the latest literature was 7 

made available.  There were a lot of articles that 8 

were available out there, basically at the front 9 

table, for and against.  10 

   So, it is a large field of study 11 

right now and I think there's a lot of literature 12 

around on it. 13 

   I would just follow up, Pat, I 14 

appreciate the support that's stated here for 15 

basically the work that has to be done that's going 16 

to ultimately fall to the Council, together with 17 

stakeholders, because stakeholder involvement is 18 

absolutely essential to the successful development 19 

and implementation of any of these programs.   20 

   And I've said before that I think 21 

when we really get into the details of these things, 22 

we may need to have some facilitated-type workshops 23 

and meetings with the stakeholders to really make 24 
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sure that we've heard all the concerns and that they 1 

have the opportunities to comment on the design and 2 

development of any such initiatives.   3 

   But I think that's where we'll have a 4 

lot of work to do and we felt in the past that we 5 

might be resource-limited on that in our ability to 6 

execute those things.  7 

   So, I appreciate the support that's 8 

there.  Other comments?  Pete -- let's see.  Gene 9 

Kray.  Gene.  Gene Kray.  Vince.  10 

   VINCE O'SHEA:  Thank you, Mr. 11 

Chairman.  Thanks, Pat.  You know, having had 12 

experience with the halibut sablefish IFQ program up 13 

in the North Pacific, I've become very familiar with 14 

IFQ programs.  But in the slide that you presented -15 

- one of the earlier slides, it gave a long list of 16 

things that get better, that have been proven to get 17 

better under IFQs.  And I hope one of the things 18 

that comes out of this policy or is embedded in the 19 

policy is a commitment that -- that's a general 20 

commitment across the board for all of our 21 

fisheries, that we want to improve safety, improve 22 

revenue to the fishermen, whether or not we go to 23 

IFQs or not.  And I hope that message doesn't get 24 
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lost in the shuffle. 1 

   And I picked up some of that at the 2 

workshop; so, for example, you see folks that say 3 

well, if we go to catch shares, we have to have 4 

catch reporting.  Well -- so, I don't want catch 5 

shares, because I don't want catch reporting.   6 

   And in my view, that's backwards 7 

thinking.  You're going to have catch reporting if 8 

you're properly managing your fishery, whether it's 9 

catch shares or something else.  So, the bottom line 10 

is there's an implication in the policy that we can 11 

do better in fisheries management, and I think it 12 

would make sense -- and maybe make it more easy to 13 

make a decision on catch shares to say if you have 14 

some other fishery system -- management system, 15 

we're going to use these same metrics to try to 16 

increase your performance, as well.  And if you 17 

think you can do better with an open access or 18 

something else, go ahead.  But you're going to -- at 19 

the end of the day, we've got to come out -- the 20 

Administration's policy is we're going to have 21 

better performance in our fisheries.  Thanks, Pat. 22 

   COUNCIL CHAIRMAN RICHARD ROBINS:  23 

Thanks, Vince.  Pat.  24 
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   PATRICIA KURKUL:  Yeah, that's a good 1 

point, Vince.  Definitely the message is these are 2 

good things and one way that we're aware of to 3 

achieve these things is through catch share 4 

programs.  5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  6 

Pete.  7 

   PETER HIMCHAK:  Yes.  Thank you, Mr. 8 

Chairman.  I think the recreational community is 9 

really looking for some details, and I'll give you a 10 

prime example.   11 

   When I went to a public hearing on 12 

bluefin tuna and there was an anticipated notice of 13 

proposed rulemaking and the concept of catch shares 14 

was brought up.  And under the -- you know, with 15 

that particular audience, people that have HMS 16 

permits, they're starting to think well -- you know, 17 

administratively we have a database where we are 18 

identified as a fishing public in a recreational 19 

fishery, and they're starting to look at well, then, 20 

wouldn't it not follow that when you have catch 21 

shares that only those that had permits in the past 22 

would be able to participate in the bluefin tuna 23 

fishery.  24 
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   And then at the same time, there was 1 

discussion from those same people that essentially 2 

says yes, but philosophically, I mean, we think that 3 

every fish in the ocean belongs to recreational 4 

fishermen for free. 5 

   So, again -- you know, we keep 6 

putting off -- yeah, we're familiar with ITQs and 7 

limited entry programs and all, and sectors -- but 8 

really, the recreational section of this catch 9 

shares is just being -- you know, it's being put off 10 

and off and off and off and off.  And at some point 11 

we have to start tackling some of the details.  12 

Would it be appropriate for party and charter boats? 13 

 I don't know.  14 

   So, again, I think that the community 15 

is -- the recreational community is looking -- 16 

they're waiting for the details very anxiously.  I 17 

guess I'll leave it at that.  Thank you. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  19 

Well, Pete -- you know, you highlight an important 20 

issue.  There are significant questions about that. 21 

 And I think in our Council we're going to have a 22 

unique situation coming up in the course of the next 23 

-- roughly in the course of the next year when the 24 
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South Atlantic Council allocates to us the sub-ACL 1 

for snowy groupers.  And it literally may come down 2 

to a hundred fish, give or take. 3 

   And that I think poses a very 4 

interesting question.  How do you get any value out 5 

of a hundred fish?  And most people would say -- you 6 

know, don't have a fishery.  But when you have a 7 

fishery that yields world-record class fish, it may 8 

be worth exploring in that type of situation and 9 

perhaps it ends up being a tag-type fishery with a 10 

lottery. 11 

   I don't know how exactly we move 12 

forward, but it will be an interesting question for 13 

this Council to consider when that allocation is 14 

made. 15 

   So, you know, I think it is an 16 

important question to -- other questions or 17 

comments?  Gene. 18 

   EUGENE KRAY:  Just in terms of a 19 

process, Mr. Chairman, I would strongly recommend 20 

that each Council member read the policy over the 21 

next couple of weeks, and if they have any comments 22 

or questions -- because I think this will probably 23 

be a major item on our agenda in February -- and we 24 
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have an opportunity to gather all those, put them in 1 

the briefing books, we all have a chance to get each 2 

other's.  But when we come to the table, we're not 3 

reading the document for the first time.  4 

   So, we should read it, get our 5 

comments in to I guess Dan and then take it from 6 

there.  7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  8 

Okay.  Thank you, Gene.  Dan.  9 

   DANIEL FURLONG:  Well, don't forget -10 

- you know, we just committed to a workshop in March 11 

on catch shares.  So, that might be a better time to 12 

crystallize what our thinking is after you have the 13 

benefit of that. 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  15 

Lee.  16 

   LEE ANDERSON:  In regard to Gene's 17 

comment, I'll be happy to -- Rick and Dan -- to kind 18 

of take the leadership on this.  If you want to send 19 

them to Dan and you can pass them on to me, I can 20 

work with staff and other folks in summarizing these 21 

things and work with the person who comes to our 22 

Council meeting to help get these things in a good 23 

presentation.  24 
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   Not that we won't get something from 1 

NMFS.  I'm just trying to say I'm willing to help 2 

work on that. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  4 

Larry.  5 

   LAWRENCE SIMNS:  Yeah, I was 6 

privileged to go to British Columbia to look at 7 

their catch share program.  Probably one of the 8 

best, I guess, in the world so far.  Or they're 9 

saying it is.  But those people are really doing 10 

well with it.  A lot of people got left out at the 11 

beginning, but it's shaping up to be a real -- good 12 

fishing. 13 

   And the part that interested me the 14 

most and what they told me is that they did away 15 

with all the restrictions and laws that they had had 16 

to deal with all the time.  And they put the 17 

emphasis on you got an X number of amount of pounds 18 

of catch and your bycatch is included in that.  And 19 

you know, the percentage that dies. 20 

   And so it's up to you to do all those 21 

things you need to do to not catch the small ones 22 

and not catch the bycatch.  And that, to me, was the 23 

most interesting part for the fishermen, because 24 
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we're dogged with so many laws and regulations that 1 

don't make sense that if you're going to do this, I 2 

think that's an important part of it, is let the 3 

fishermen make the rules and regulations.  You put 4 

the parameters on him of how many he can catch and 5 

put parameters on what his bycatch -- how much he 6 

can do, and let him figure it out. 7 

   I mean, that's what I saying -- 8 

alluding to yesterday when we talked about it with 9 

the surfclam thing.  Don't pile more regulations on 10 

and defeat the whole purpose.  The whole purpose is 11 

to let the fishermen make those decisions.   12 

   If he wants to catch up his catch 13 

shares with a cheaper product because he's catching 14 

little ones, or he's going to catch up his catch 15 

shares by working in an area where he's got a lot of 16 

byproduct, well, he's not going to last long. 17 

   But let him make that decision and 18 

don't put a whole lot of laws on him that -- 19 

restrictions on him on the size of the nets and 20 

everything else.  Let him make those decisions.   21 

   And that was the most encouraging 22 

part of the catch share program they've got.  Of 23 

course, the key to that is the monitoring, and you 24 
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got to have extensive monitoring programs.  And then 1 

of course who's going to pay for that is another 2 

key.  But in the case of British Columbia, the 3 

fishermen pay for a third and the government pays 4 

for two thirds of it.  And then eventually that's 5 

going to go the other way where the fishermen pay 6 

for two thirds and the government pays for a third. 7 

   But it was quite interesting, and it 8 

was an eye-opener as to how much better fishery that 9 

they had.  But they said they had a lot of problems 10 

because you have to eliminate some of the people to 11 

start with.  That's where your problem is. 12 

   But it is -- we're looking at it in 13 

Chesapeake Bay.  We're looking at it very hard to 14 

see what -- if we can make something work there.  15 

Thank you. 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  17 

Thank you, Larry.  Additional comments from the 18 

Council?  19 

 (No response audible.) 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 21 

right.  Seeing none, I had Sean McKeon. 22 

   SEAN MCKEON:  Good morning.  Thank 23 

you.  Sean McKeon, North Carolina Fisheries 24 
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Association.  I've got a little bit of a cold; so, 1 

bear with me if I cough a few times.  It sounds like 2 

a lot of us are suffering from the same thing here 3 

today. 4 

   Pat, that was a good presentation.  I 5 

appreciate it.  It was concise and -- I've been 6 

around it a little bit, so it was nice to see it 7 

kind of put into an official -- well, draft.  And if 8 

you were pinch-hitting, you did a great job, so -- 9 

appreciate it. 10 

   Just a few comments. I think it's 11 

probably not a secret where I stand or where our 12 

organization stands on this policy, but I will say 13 

that catch shares have been very craftily designed. 14 

 Some of the more notorious environmental groups, 15 

EDF, Pew, have been working on this for a very long 16 

time pushing this agenda. 17 

   And I think in my view -- in our 18 

view, it takes -- it's designed to kind of take us 19 

off the mark or in my opinion.  First of all, what 20 

happened was we put in place through reauthorized 21 

Magnuson some arbitrary rebuilding schedules that 22 

have been mentioned here today.  Folks have talked 23 

about it earlier.  And they were designed to do 24 
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something.  That was to destroy the infrastructure 1 

of the fishing communities in this country and in a 2 

sense create a panic amongst the industry.  From 3 

Maine down to Florida, I think all of us are very 4 

much aware of the closures that are happening now, 5 

the closures that are going on, the nature of the 6 

industry has certainly changed.  7 

   And then you slip in a solution, a 8 

solution that's designed in our view to reduce the 9 

fishing effort in the United States even further, 10 

and to destroy to a large part what's left of the 11 

commercial fishing industry.   12 

   But here's the key.  You design the 13 

solution as the panacea or the savior.  You design 14 

it in such a way that as many fishermen who will 15 

listen or take free trips to Nova Scotia paid for by 16 

environmental groups to listen to how these catch 17 

shares are and you tell them that it's either catch 18 

shares or nothing.  Either you do this or there'll 19 

be no fisheries left for you to fish in.  And I can 20 

tell you that is exactly what was put forward in the 21 

South Atlantic when the -- when I was on the 22 

advisory panel to catch shares down there.  23 

   Larry alluded to something, I think 24 
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it's very important, and that is catch shares will 1 

do nothing to address the major problem facing the 2 

industry today, and that is the reauthorized 3 

Magnuson's arbitrary rebuilding mandates. 4 

   Having a percentage of the fishery or 5 

a share of a fishery when it's closed is worthless. 6 

 The difference today is fishermen don't have to pay 7 

to get into a closed fishery.  They have something 8 

that's worthless and they don't have to pay for it. 9 

   The difference with catch shares is 10 

they'll have to pay for something that could be 11 

worthless. 12 

   The bottom line, Pat said, with the 13 

agency and the Administration's -- regard to catch 14 

shares, is, quote, underperforming both -- the 15 

fisheries -- so many of them are underperforming 16 

both biologically and economically.  And again, I 17 

would say that's by design and that catch shares are 18 

not going to change what's broken with MSA.  The 19 

arbitrary rebuilding, this SSC problem that we have 20 

now has to be addressed.  Catch shares will do 21 

nothing to fix that.  22 

   I know this isn't really discussion 23 

about the pros and cons at this point, we will get 24 
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involved in those discussions, but I think it is 1 

important to understand these are not a panacea.  2 

Many of the claims in the draft -- and I just 3 

skimmed it this morning -- but many of the claims 4 

and many of the merits of catch shares that are in 5 

there are the same claims and merits that were made 6 

by the environmental groups pushing this.   7 

   So, there's a very big political push 8 

for this in Washington, and that's where we -- we've 9 

arrived here now, that this is the official policy. 10 

 Originally we were told and we hear that these are 11 

not going to be forced on anyone, but our concerns 12 

are that there may be some incentives for Councils 13 

to consider them that would not otherwise do so if 14 

those incentives were not there.  15 

   So, I wanted to make that statement, 16 

but I do appreciate the presentation and I do think 17 

that it does behoove us to have a thorough 18 

discussion of those, including the cons, which I 19 

look forward to seeing and talking to you all about. 20 

 Thank you. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  22 

Additional comments?  Christine. 23 

   KRISTEN CEVOLI:  I actually just have 24 
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a quick question for Pat.  I know that NOAA's --   1 

   DANIEL FURLONG:  Can you introduce 2 

yourself for the record?  Just -- 3 

   KRISTEN CEVOLI:  Sorry, Kristen 4 

Cevoli.  I know that NOAA's actually identified 5 

seven potential programs for catch shares in the 6 

Mid-Atlantic.  I was wondering if you knew what 7 

seven those were.  8 

   PATRICIA KURKUL:  George is going to 9 

test his memory.  10 

   KRISTEN CEVOLI:  And if you don't 11 

mind, I'm just going to step back to my computer so 12 

I can write it all down.  13 

   GEORGE DARCY:  I think it was 14 

probably the two squid fisheries, mackerel, monkfish 15 

is one.  Those are the ones that come to mind.  16 

   DANIEL FURLONG:  Well, you already 17 

have tilefish, surfclam and ocean quahog.  18 

   GEORGE DARCY:  Tilefish, surfclam and 19 

ocean quahog may have been in that mix, but they're 20 

already in place.  21 

   KRISTEN CEVOLI (No microphone):  22 

(Inaudible) actually identified that are (inaudible) 23 

seven potential programs.  So, I was wondering what 24 
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the seven were.  And if you're not quite sure, is 1 

there any possibility that you could find that list? 2 

   DANIEL FURLONG:  You have to -- 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Can 4 

you please come back to the --  5 

   DANIEL FURLONG:  You have to come to 6 

the mike, so we can --  7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  -- 8 

microphone so --  9 

   DANIEL FURLONG:  We record what you 10 

say so we can hold it against you. 11 

   KRISTEN CEVOLI:  Sorry.  No, no.  12 

They identified the current ones that are already in 13 

existence, and then they go on to say that there are 14 

seven potential, but they don't actually list them. 15 

 So, we were just sort of curious what those seven 16 

were.  17 

   PATRICIA KURKUL:  Yeah, I can't -- I 18 

can't recall what the seven potential programs were, 19 

and as -- this is not a -- the list was not -- these 20 

are the ones that we think are appropriate in any 21 

way.   22 

   The list was more a broad list of the 23 

programs that could potentially consider catch share 24 
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programs sometime in the future. 1 

   KRISTEN CEVOLI:  Thank you. 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Tom 3 

Alspach.  4 

   TOM ALSPACH:  Thank you, Mr. 5 

Chairman.  Tom Alspach, Sea Watch International.  6 

Sea Watch, as many of you know, is already a 7 

participant in one of the existing catch share ITQ 8 

fisheries and has been for some 20 years now.  So, 9 

we're pretty far down the road beyond some of the 10 

preliminary issues that are addressed in this 11 

policy. 12 

   But in looking at this policy, I'm 13 

encouraged, I think, by what I'm reading in 2.2 14 

because this incremental cost issue is one that has 15 

continued to be something of a problem for our 16 

industry; and as you know, there's been some back 17 

and forth between the Council and NOAA on how this 18 

is measured.  19 

   Now, as I read the third and fourth 20 

sentences of Section 2.2, it would appear that NOAA 21 

has come around to the Council's point of view on 22 

how incremental costs are to be measured and 23 

assessed in an ITQ program.  So, I'm hoping I'm 24 
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reading that correctly.  1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  2 

Pat.  3 

   PATRICIA KURKUL:  No.  4 

   TOM ALSPACH:  I thought it was too 5 

good to be true.  6 

   PATRICIA KURKUL:  Yeah. 7 

   TOM ALSPACH:  But that is what it 8 

says.  It does say that you now have adopted our 9 

point of view.  10 

   PATRICIA KURKUL:  No, it doesn't.  It 11 

says that we base it on incremental costs, which is 12 

exactly what we've said in our several letters to 13 

the Council, and then the issue has been how exactly 14 

-- how you calculate those incremental costs, and 15 

this is not intended in any way to contradict what's 16 

in the letter that's been provided to the Council.  17 

   TOM ALSPACH:  Well, what I read in 18 

the third sentence, it says that measuring these 19 

costs involves a with and without comparison of the 20 

cost of running the management program for the 21 

fishery under the status quo regime -- which would 22 

in our case been pre-ITQ -- relative to the cost of 23 

running the management program under the LAP 24 
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program.  The difference is the incremental costs. 1 

   So, I read that quite literally to 2 

mean that you look at what did it cost us to run 3 

this program under a time-based fishery compared to 4 

what it costs now to run it under the ITQ program.  5 

And the difference, which will be a substantial 6 

negative difference in our case, is the incremental 7 

cost, or in our case the lack of any incremental 8 

cost.  That's literally what this says.  9 

   PATRICIA KURKUL:  Well --  10 

   TOM ALSPACH:  And I hope that this 11 

stays in the policy.  12 

   PATRICIA KURKUL:  There's no change 13 

in the agency's position, but I agree that this will 14 

need to be clarified.  15 

   TOM ALSPACH:  Well, maybe I'm sorry I 16 

raised it, but that is I think what it says at 17 

present.  Okay.  Thank you. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  19 

Thank you, Tom.  Vince.  20 

   VINCE O'SHEA:  Thanks, Mr. Chairman. 21 

On that -- I'm not trying to -- I have no idea where 22 

the seven species came from, but it seems to me that 23 

the characteristics of derby-like fisheries 24 
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disagreement over state-by-state allocations and 1 

wide swings during the season of fish prices are all 2 

issues that historically have been addressed by 3 

IFQs.   4 

   And when I think of the summer 5 

flounder fishery that we have now and the use of the 6 

RSA program and -- you know, in a distribution to 7 

the market of shares suggests that maybe one of 8 

those species to be at least looked at would be 9 

summer flounder, and the second one where we also 10 

have a derby fishery, and again allocation issues, 11 

is black sea bass.  And we also have ITQ fisheries 12 

within the states.  You know, some of our states 13 

have gone to ITQs.  14 

   So, I don't think it would be that 15 

much of a stretch to say one, two fisheries that 16 

could be looked at for possible considerations would 17 

be those two species.  Thanks, Mr. Chairman.   18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  19 

Thank you, Vince.  And I would think that after 20 

we've done a workshop, at that point in time it 21 

might be possible to do a broader review.  I'm not 22 

familiar with the seven species that the Service has 23 

identified, but perhaps we would review our existing 24 
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FMPs. 1 

   Obviously, we've discussed squid, 2 

we've discussed monkfish, but we could review I 3 

think our FMPs and see where we wanted to focus any 4 

initiatives.  But thank you.  5 

   Other comments?  Dan.  6 

   DANIEL FURLONG:  Sometimes it's a 7 

budget-driven number, in the sense that there are 8 

line items in the budget for limited access 9 

privilege programs; and in order to get a piece of 10 

that money, you kind of throw the kitchen sink at 11 

it. 12 

   And it may have been somewhere in 13 

that budget process that -- you know, seven came up 14 

to -- kind of as a placeholder.  I don't think 15 

that's a hard number.  I think it's an opportunity 16 

to say that hey, we're going to invest in these 17 

things, so we'll need some money in the future to 18 

address these programs.  19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  20 

Pat.  21 

   PATRICIA KURKUL:  Well, you can tell 22 

Dan's been doing this for a while.  That's exactly 23 

where the number came from.  Yeah, we were asked in 24 
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support of our request for additional funds to -- 1 

for this line item -- the number of potential 2 

programs.  And of course, every program is a 3 

potential program. 4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  5 

Thank you, Pat.  Additional comments?  Larry.   6 

   LAWRENCE SIMNS:  Yeah, the other 7 

thing that I think is very important -- you know, 8 

this program has to be designed by the fishermen.  9 

And the big stumbling block is that -- you know, the 10 

regulators letting go of trying to micromanage each 11 

fishery.  12 

   And if they don't do that, then the 13 

program don't work and you don't get the fishermen 14 

to want to do it.  So, it's going to be -- it's 15 

going to be hard on both sides, because the managers 16 

are going to have to give up a lot of the 17 

management.  They need to tell us how many you can 18 

catch and set that perimeters and then leave the 19 

micromanagement to the fishermen.  And that's going 20 

to be hard for managers to step aside and -- but 21 

that's the most important part of the whole catch 22 

share program.  And you've got to let the fishermen 23 

design it.  Essentially we've done it with a couple 24 
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of catch share programs we've done here.  We let the 1 

fishermen kind of design it and then we OK'd it. 2 

   But it's going to be a big step -- 3 

for the fishermen to accept and there's got to be 4 

some incentives there that look really good for the 5 

fishermen to want to do it.  And the two things I've 6 

talked about is, one, to get rid of a lot of the 7 

laws that are unnecessary, and you get rid of the 8 

micromanagement by the regulators. 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  10 

Okay.  Additional comments?  11 

 (No response audible.) 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 13 

right.  Seeing none, why don't we take one committee 14 

report and then we'll take a break and then we'll 15 

come back and pick up where we left off.   16 

   But I'm going to let Dr. Miller give 17 

the SSC Report, if he's ready, and we'll go ahead 18 

and let him off the hook. 19 

 ___________________________________________ 20 

 SCIENTIFIC AND STATISTICAL COMMITTEE REPORT 21 

   RICHARD SEAGRAVES:   Yeah, the -- I'd 22 

just point out we had -- in the interest of saving a 23 

few trees -- a lot of information relative to the 24 
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SSC is spread out a little bit in the briefing book, 1 

but the last meeting is behind -- the minutes of the 2 

last meeting behind Tab 4, Page 3, underscore.  3 

   THOMAS MILLER:  Thank you, Mr. 4 

Chairman.  I should start by offering apologies from 5 

John Boreman, who either looked at the agenda and 6 

decided he was going to be busy for this meeting or 7 

legitimately had a conflict.  I'm not quite sure 8 

which, after having participated in Tuesday's 9 

discussions.  10 

   As Dan said, the agenda and minutes 11 

of our last meeting are behind Tab 4.  There were 12 

several primary actions that resulted from that 13 

meeting.  The specifications for spiny dogfish we've 14 

already discussed on Tuesday.  We also made a 15 

commitment as an SSC to become involved formally in 16 

the SAW/SARC process.  We discussed the potential 17 

conflicts of interest that arose if the SSC member 18 

became involved early in the data workshop process, 19 

provided technical expertise at that level and then 20 

was asked to chair the subsequent evaluation of that 21 

process, there being an inherent conflict of 22 

interest.   23 

   So, we recommended that in fact there 24 
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should be two SSC members involved, one who would 1 

provide technical expertise in the development of 2 

the assessment and would then be precluded from 3 

being a member of the review panel subsequent to 4 

that.  5 

   And we felt that that process would 6 

in fact involve a conflict -- or avoid the conflict 7 

of interest while still getting the SSC fully 8 

involved in the assessments, both to provide us with 9 

a greater level of detailed information when we come 10 

to develop the ABC evaluations, and also in helping 11 

us understand in more detail the sources of 12 

uncertainty that are inherent in the assessments 13 

that we're asked to comment on. 14 

   We also developed preliminary 15 

recommendations on the remand policy and we 16 

discussed that earlier on today.  And as part of 17 

that policy, as I alluded to, we have a draft set of 18 

operating procedures that have been distributed to 19 

SSC members for comment; and I assume once those 20 

comments have been collated and addressed that those 21 

policies will come before the Council for 22 

consideration.  23 

   Item 4 on that agenda was a 24 
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management strategy evaluation.  The SSC's sum 1 

committee which involved myself, my colleague Mike 2 

Willberg at CBL, and Yan Jiao from Virginia Tech, 3 

have proposed to do what is called a management 4 

strategy evaluation on the SSC's control rules.  5 

That will involve looking at the impacts of these 6 

control rules on the performance of fisheries.   7 

   That proposal was submitted to the 8 

Council this week, I believe, formally transmitted, 9 

and we expect to start work on that in the new year. 10 

   We also provided a review of the 11 

five-year research program, and I think those are 12 

behind Tab 14.  And so behind Tab 14 you'll find the 13 

final version of the research recommendations for 14 

all of the managed species.  There are some general 15 

information needs at the beginning, and then 16 

specific recommendations for the managed species. 17 

   One item not on the agenda or not on 18 

the minutes because it occurred after this meeting 19 

was that several members of the SSC were able to 20 

participate in a national SSC meeting in St. Thomas. 21 

 It was a very productive four days down there, and 22 

I think one of the things that became very clear to 23 

us at that meeting is the extreme diversity of 24 



  
 

 

 
 
 

 42

relationships between Councils and SSCs around the 1 

nation. 2 

   Some of those relationships are very 3 

mature and very advanced, some of them are in their 4 

first steps of development, and certainly from a 5 

personal point of view it was remarkably surprising 6 

how different those relationships were from Council 7 

to Council. 8 

   And I'll be happy to take any 9 

questions.  Thank you. 10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  11 

Thank you.  And again, I'd like to thank Dr. Miller 12 

for sitting in on behalf of the SSC this week.  John 13 

Boreman is also on the South Atlantic SSC and was 14 

tied up at a meeting in Atlantic Beach this week. 15 

But thanks again to Tom.  Questions?  16 

   HOWARD KING:  Tom, will those 17 

relationships become less diverse over time do you 18 

think?  19 

   THOMAS MILLER:  I think that the 20 

relationships between the Councils and the SSCs 21 

probably will become more formalized, but there is I 22 

think inevitably going to be differences because of 23 

the differences in the species that the different 24 
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Councils manage.  1 

   For example, the Caribbean Council, 2 

their SSC is going to struggle to develop ABCs 3 

simply because they don't have information on what 4 

species are caught, how much is caught, whereas 5 

other Councils have a much richer database.  So, 6 

there are inevitably going to be differences in the 7 

way those SSCs operate. 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  9 

Dan.  10 

   DANIEL FURLONG:  Yeah, Tom, later 11 

today we're going to deal with populating the SSC in 12 

terms of New Business.  You are going to be here for 13 

that?  14 

   THOMAS MILLER:  I certainly intend to 15 

be, yes.  16 

   DANIEL FURLONG:  Thank you.  17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  18 

Well then, Tom, why don't we go ahead and take that 19 

up as the next action item now before we go on 20 

break, because -- I was trying to let you off the 21 

hook, but if you want to be here for the vote, we'll 22 

go ahead and do that.  23 

   And Rich, I don't know if you want to 24 
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present these.  There have been four nominations 1 

that have gone through the nomination process for 2 

new SSC members.  This will require a Council 3 

action.  4 

 _______________________________ 5 

 NOMINATIONS FOR NEW SSC MEMBERS 6 

   RICHARD SEAGRAVES:  Thank you, Mr. 7 

Chairman.  At our last Council meeting, recall that 8 

the Chairman of the SSC, John Boreman, presented you 9 

or described a process by which the SSC evaluated 10 

its needs in terms of number of members.  We're down 11 

a few.  We lost Jim Kirkley.  Also, Mike Krager 12 

resigned.  So, we had two immediate needs in terms 13 

of population dynamics as well as fishery economics. 14 

 Kirkley, in particular, is a quantitative economist 15 

and -- so, those two areas were immediate need slots 16 

that needed to be filled. 17 

   The SSC also looked at what our 18 

business at hand will be, or what their business at 19 

hand will be over the next several years, and did an 20 

evaluation of overall needs.  And there were a 21 

couple areas, one again -- I think the particular 22 

emphasis on population dynamics.  We need to remain 23 

strong in terms of populating the SSC with people 24 
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who are capable of providing critical review of 1 

population dynamic models and assessments that are 2 

based on those sorts of analyses.  3 

   In terms of ecosystems, it's 4 

recognized by the SSC that ecosystem management is 5 

obviously something that we need to engage in, and 6 

therefore we need to have strong representation and 7 

talent on the SSC relative to ecosystems and 8 

ecosystems-related management and so forth. 9 

   So, based on that -- and of course 10 

the economics area, as well.  So, the SSC was polled 11 

and we basically let it open to anybody who was 12 

interested to nominate to the SSC or bring names 13 

forth. 14 

   And the four names that surfaced, and 15 

based on a ranking that John -- John Boreman handled 16 

this -- behind Tab 15 are the four candidates that 17 

the SSC puts forward now to the Council.  18 

   The first candidate is Michael Frisk. 19 

Dr. Frisk is at the state university in New York.  20 

His area of expertise is in population dynamics. 21 

   The second candidate is Dr. Jason 22 

Link, who I think most people on the Council are 23 

familiar with.  Jason's at the Northeast Fisheries 24 
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Science Center and works in their ecosystem 1 

assessment program, and has been involved in 2 

ecosystem type analyses for many, many years, has 3 

presented to this Council on a number of occasions. 4 

 And he would provide the expertise in the area of 5 

ecosystems.  6 

   The third candidate is Dr. Doug 7 

Lipton, who works for the Maryland Sea Grant 8 

Program, and his area of expertise is in fishery 9 

economics and resource economics.  Would fill that 10 

need. 11 

   And the last candidate put forth by 12 

the SSC is Dr. David Secor.  Dr. Secor is at the 13 

Chesapeake Biological Laboratory.  Many of you are 14 

probably familiar with him.  And he has expertise in 15 

fisheries population dynamics and ecosystem and 16 

fisheries ecology really is more of a fish -- a 17 

quantitative fisheries ecologist, per se.  So, I 18 

think he was nominated by the SSC to help fill that 19 

role, the gap between population dynamics and 20 

ecosystem processes and fisheries ecology.  So, 21 

they're the four candidates put forward. 22 

   COUNCIL CHAIRMAN RICHARD ROBINS:  23 

Thank you.  Lee.  24 
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   LEE ANDERSON:  Yes, I'd like to make 1 

a motion.  I sat in on the discussion while the SSC 2 

came up with this slate, and I think they've done a 3 

good job.  4 

   I would like to propose that we 5 

accept the slate of nominees that the SSC has given 6 

to us and appoint them to the SSC. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Is 8 

there a second to the motion?  Second by Peter 9 

deFur.  Discussion on the motion?  Vince.  10 

   VINCE O'SHEA:  Just to note Dr. Secor 11 

has intersected with the Commission on a number of 12 

our species.  He in particular I think has been very 13 

helpful to us and I think would be a great addition. 14 

 So, I'm pleased to see him in the list. 15 

   Hopefully it doesn't mean he won't 16 

have time to help us in the future, but -- he's a 17 

good guy.  Thank you.  18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  19 

Vince, thanks for your comments.  I would just add 20 

that I know the Ecosystem Committee and a number of 21 

Council members in recent years have expressed 22 

strong interest in trying to make additional 23 

progress on accounting for ecosystem considerations 24 
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in our fishery management decisions.  1 

   And I know we're now including those 2 

considerations as a term of reference in the generic 3 

TORs that are being used for stock assessments; but 4 

by adding a quantitative ecologist to the SSC, I 5 

think we put ourselves in a position where we can 6 

make some more progress on this issue.  Gene.  7 

   8 

   EUGENE KRAY:  Thank you, Mr. 9 

Chairman.  Yes, Dr. Link gave a presentation to the 10 

committee, and he was -- the aging -- I believe it 11 

was the aging study that he referenced in telling us 12 

of course that within the next couple of years some 13 

of this data will become available.  So, I think 14 

he'll be very, very good on this. 15 

   I have a question, though.  How many 16 

people responded?  This is four out of how many 17 

indicated an interest?  18 

   RICHARD SEAGRAVES:  The total number 19 

I think was about nine or ten, something in that 20 

neighborhood.  I could get back to you with the 21 

exact number.  It was in that ball park.  22 

   EUGENE KRAY:  Were they selected on 23 

the basis of our needs and their expertise, or some 24 
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other factors?  1 

   RICHARD SEAGRAVES:  Yes, those two 2 

factors were -- they were ranked based on obviously 3 

their -- you know, Tom can follow up, but it was, 4 

one, based on first we identified needs, and then 5 

ranking based on people's perception of their 6 

talent, I guess.  7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Dr. 8 

Miller, do you have any follow-up on that?   9 

   THOMAS MILLER:  No.  10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Is 11 

that an accurate account of the deliberations?   12 

   THOMAS MILLER:  (No audible 13 

response.)  14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Did 15 

I see Pres?  16 

   PRESTON PATE:  Thank you, Mr. 17 

Chairman.  Just a point of clarification that 18 

there's no conflict or prohibition from a NOAA 19 

employee serving on the SSC, obviously?  20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  21 

There is not.  22 

   PRESTON PATE:  Thank you.  23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  24 
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Additional comments?  1 

 (No response audible.) 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  3 

Council ready for the question?     4 

 (Motion as voted.) 5 

 {Move t add Michael G. Frisk, PhD, Jason S. Link, 6 

 PhD., Douglas W. Lipton, PhD., and David H. Secor, 7 

 PhD. to the Scientific and Statistical 8 

 Committee.} 9 

   COUNCIL CHAIR RICK ROBINS:  All those 10 

in favor, please raise your hand.  11 

 (Response.) 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  13 

Eighteen.  Opposed, like sign.  14 

 (No response.) 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  16 

Abstentions, like sign.  17 

 (No response.) 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  19 

Seeing none, the motion is approved.   20 

   Okay, Rich.  21 

   RICHARD SEAGRAVES:  Yeah, just a 22 

follow-up to -- an FYI for the Council.  You changed 23 

your SOPPs last year to allow for up to 20 members 24 
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of the -- to populate the SSC.  This will bring us 1 

up to 18.  So, we still have two vacancies and John 2 

wanted to leave -- or has been thinking well, leave 3 

a couple in reserve to see how -- you know, as we 4 

progress in this process where we need to add 5 

additional expertise.  6 

   The other idea that I floated to 7 

John, and I think it may appear in the new SOPPs, is 8 

the idea of temporary appointments.  We have areas, 9 

say in risk analysis or certain areas of expertise 10 

where folks may not even be involved in fisheries, 11 

per se, but a highly specialized area of statistics; 12 

risk analysis being one example, where we might want 13 

to pursue -- to use those folks' talent for one year 14 

or two years and they necessarily -- wouldn't 15 

necessarily want to be on the SSC for any sort of 16 

length of time.  17 

   So, that's another concept for the 18 

Council to think about, but we do have two openings 19 

that we could still fill, plus we're going to float 20 

this idea of a temporary appointment to address 21 

special needs. 22 

   COUNCIL CHAIRMAN RICHARD ROBINS:  And 23 

Rich, that would be addressed in the SSC's SOPPs, 24 
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which the SSC I know is working on, and I would 1 

anticipate that those would come to the Council for 2 

final review and approval.  3 

   RICHARD SEAGRAVES:  Yeah, I think 4 

that will be at the next meeting.  We're going to 5 

discuss that at the next SSC meeting, which I 6 

originally had scheduled for February 16th, but now 7 

given the Council action request for the black sea 8 

bass reconsideration, we're going to have to 9 

regroup.  But it will be discussed probably at the 10 

next meeting.  11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  12 

Thanks, Rich.  Any additional comments on this 13 

issue?  Jim.  14 

   JAMES WEINBERG:  Well, I had a 15 

question for Tom Miller about his report.  It just 16 

had to do with the proposal that the Council is 17 

funding that was submitted by the SSC. 18 

   And as far as I know, that's the 19 

first time since I've been coming to meetings that 20 

I've heard of the SSC writing a proposal to the 21 

Council and the Council funding it. 22 

   Is that a normal procedure?  And I 23 

just wondered if you could give us a little 24 
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background on that.  It sounds -- the research 1 

sounds great.  I have no problem with that -- just 2 

the process.  3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  4 

Thank you, Jim.  Dan.  5 

   DANIEL FURLONG:  Yeah, you must have 6 

missed one of our meetings, Jim, because we have 7 

talked about this. 8 

   The idea is is that we do have under 9 

the National Standard 1 Guidelines a requirement 10 

from the Council to establish a risk policy, and in 11 

that context within the SSC was established a 12 

subcommittee on uncertainty.  And in that vein of 13 

uncertainty, they developed a proposal to address 14 

the management strategy evaluation to deal with 15 

risk, and the Council very much is interested in 16 

such a policy. 17 

   So, they kind of crafted that 18 

proposal and I've had a couple iterations with Mike 19 

Wilberg and -- on Tuesday, as Tom said, I did get a 20 

formal proposal. 21 

   One of the problems we have is that 22 

because this is the end of our five-year grant, this 23 

coincides with the end of our funding, so there's no 24 
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way we can assure funding next year in 2010.  And 1 

that was the dilemma because they're looking for a 2 

two-year post doc really to be the architect of this 3 

policy or this strategy, I should say.  And that was 4 

the stumbling block in moving this along faster. 5 

   But now we've agreed that we'll fund 6 

this year and then next year we'll just bet on the 7 

come that the money will be available to move 8 

forward with the second year of it. 9 

   But this has been on the table 10 

before, this discussion.  And I know I talked to 11 

Nancy about this.  12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  13 

Thanks, Jim.  Rich. 14 

   RICHARD SEAGRAVES:  Yeah.  We also 15 

need some action by the Council relative to the 16 

five-year research plan.  Magnuson Act required the 17 

Council last year -- we developed the five-year plan 18 

and then the Act says that the plan should be 19 

updated as necessary.  So, this -- what you see 20 

behind Tab 14 basically is a slight iteration of 21 

what you approved the last year.  And I'll just 22 

touch briefly on the changes.  23 

   Again, Tom described the general 24 
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research needs that are listed first, the approach 1 

we took.  There were just really some wordsmithing 2 

changes in those bulleted lists, and then in terms 3 

of the species by species, in particular ocean 4 

quahog changed because the previous five-year plan 5 

had some reference to revisiting and reconsidering 6 

biological reference points.  And that was actually 7 

taken up at the last SARC.  And those changes have 8 

actually been made. 9 

   So, there were some changes to ocean 10 

quahog, because those research needs were actually 11 

met.  So, we need some endorsement from the Council 12 

on the revised plan here so that we can send it to 13 

NMFS headquarters. 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  15 

Thank you, Rich.  Are there any questions?  Gene. 16 

   EUGENE KRAY:  No, I want to make a 17 

motion --  18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Go 19 

ahead.  20 

   EUGENE KRAY:  -- for adoption of the 21 

revised draft dated November 24th of the five-year 22 

research plan.  23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  24 
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Second to the motion?  Second by Pat Augustine.  1 

Discussion on the motion?  Dan.  2 

   DANIEL FURLONG:  I'll direct this 3 

question to Dr. Thompson.  As Rich pointed out, the 4 

Act says that the Council is to review and update, 5 

but in the Act it doesn't say with what frequency, 6 

and this was something that confused us, whether 7 

we've got to do this annually or whether we have to 8 

do this when we feel like it or -- you know, at the 9 

end of five years when we're starting another five 10 

years.  So, if you have any insight on that, I'd 11 

appreciate hearing from you. 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  13 

Nancy.  14 

   NANCY THOMPSON:  Well, unfortunately 15 

I don't have any insight, but I can certainly ask 16 

that question.  In the past, when we've had science 17 

board meetings, which is when all the field 18 

directors, all six of us come together to establish 19 

science policy for the agency, I've raised this 20 

issue and actually asked for some guidance and 21 

advice.  And I haven't really gotten anything from 22 

headquarters.   23 

   And I think what you've put together 24 
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is really quite good.  It's very useful, quite 1 

frankly, and I think the -- and I know that the 2 

agency appreciates it in terms of the format that 3 

it's provided.  4 

   Now, saying that, I guess the 5 

question really comes back to what do you think is 6 

more useful.  And quite frankly, my view is I think 7 

it's a good idea to review it on an annual basis and 8 

update it or change it as you think priorities 9 

change.  10 

   And I think that is clearly a role -- 11 

I mean certainly we're happy to be involved in those 12 

decisions, the SSC, as well.  And I think as 13 

information is accumulated, let's hope there's 14 

information that's accumulated, that can be directed 15 

towards our science products and reducing 16 

uncertainty that will be moving into different or 17 

research priorities. 18 

   And so I think it's a good idea to 19 

review it annually.  If there are no changes, there 20 

are no changes.  But if there are and they're 21 

substantive, then regardless of what the time period 22 

is, I think they ought to be highlighted and passed 23 

along. 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  Dr. 1 

Thompson, thank you for that comment.  I would 2 

agree.  I think it does make sense that we would 3 

update this annually, given the dynamic nature of 4 

the process that we're involved in.  Thank you.  5 

   Gene.  6 

   EUGENE KRAY:  Yeah, and I know you 7 

folks meet and review all of these research needs.  8 

Do you provide feedback to us as to when or if any 9 

of these issues are going to be addressed in a given 10 

year?  11 

   NANCY THOMPSON:  Well, I think that 12 

through the various committees that the Councils 13 

have, and the membership that we have, I think we do 14 

provide that kind of input and feedback.  15 

   But if we're not, then I do need to 16 

know that, because we do need to provide that 17 

obviously so that -- I mean it's more than obviously 18 

simply checking a box, but I think that's where the 19 

review comes in on an annual basis, as well.  And to 20 

have us obviously participate in these processes so 21 

we can provide -- to ensure that we do provide that 22 

feedback. 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  24 
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Thank you.  Any additional comments on this before 1 

we call the question?  Rich.  2 

   RICHARD SEAGRAVES:  Yeah.  Just 3 

quickly, I'll draw the Council's attention to the 4 

first bullet list there in the research plan and 5 

that be my opportunity to make the pitch that as we 6 

move into this new genre of ACLs, AMs and setting at 7 

ABC that's buffered off the OFL based on scientific 8 

uncertainty, discard estimation really is going to 9 

be a key factor in that.  And as well as -- you 10 

know, establishing what the actual catches are in 11 

terms of recreational catch, where it's based on a 12 

statistical estimate.  13 

   So, I think -- you know, we put these 14 

lists together, we send them in and -- you know, I 15 

think it's important that we follow up and we be 16 

diligent as a Council to pursue additional funding, 17 

particularly in the area of discard estimation and 18 

sea sample coverage, which will be integral not only 19 

to the -- you know, general operation of the loligo 20 

bycatch mortality cap program in Amendment 10, but 21 

overall. 22 

   Basically, scientific uncertainty is 23 

-- the greater it is, it's going to translate into 24 
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reduced yields that are going to actually be taken. 1 

 And one remedy to that is to spend money to collect 2 

information to reduce that uncertainty by increasing 3 

sample size. 4 

   So, I think this is more than just 5 

some routine exercise.  We really need to focus on 6 

the fact that we need this fundamental information. 7 

 If you take that first bullet, it's pretty basic.  8 

We've been trying to manage fisheries for 30, 35 9 

years federally and we're still woefully inadequate 10 

in terms of estimating discards, especially in the 11 

Mid-Atlantic, and certainly estimation of other 12 

fisheries, recreational fisheries statistics are 13 

constantly being called into question.  14 

   So, until we fix those things -- and 15 

this has always been the case, but now it's going to 16 

translate into probably reduced yields.  So, we've 17 

got to take it seriously. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  19 

Well, thanks, Rich.  And to follow-up, we can also 20 

take steps to try to reduce management uncertainty. 21 

 So, that's another challenge in front of us. 22 

   Dan has suggested that we consider 23 

adding to this motion the fact that we would review 24 



  
 

 

 
 
 

 61

this once a year.  And it seems to me that based on 1 

the comments around the table, that might be a good 2 

idea.  So, I'll go back to the maker of the motion 3 

and see if that would be supportable.  4 

   EUGENE KRAY (No microphone):  5 

(Inaudible) you want me to repeat it or --  6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  7 

Yeah, if you would.  8 

   EUGENE KRAY:  Move that we adopt a 9 

five-year research plan with the revised draft dated 10 

November 24th and that we -- that the Council 11 

request the SSC and staff to annually produce a 12 

revised draft of the research plan. 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  14 

Thank you very much, Gene.  Second by Pat Augustine? 15 

 All right.  Discussion on the motion?  16 

 (No response audible.)   17 

 (Motion as voted.) 18 

 {Move to adopt revised draft 5-year research plan 19 

 (dated November 24) to be reviewed by Council staff 20 

 and SSC annually.} 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 22 

those in favor, please raise your hand.  23 

 (Response.) 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  1 

Seventeen.  Opposed, like sign.  2 

 (No response.) 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  4 

Abstentions, like sign.  5 

 (No response.) 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  The 7 

motion carries. 8 

   All right.  Why don't we take a 15-9 

minute break and we'll come back and pick up where 10 

we left off. 11 

 (BREAK: 10:19 a.m. to 10:54 a.m.) 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 13 

right.  Let's go ahead and get started.  We'll pick 14 

up where we left off.  I know Andy Cohen is here.  I 15 

don't see him right this second, but we'll be 16 

waiting for his law enforcement report.  17 

   But meanwhile, I'll go the New 18 

England Council report. 19 

 __________________________________ 20 

 NEW ENGLAND COUNCIL LIAISON REPORT 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I 22 

had the pleasure of attending their November meeting 23 

in Newport, Rhode Island, and I'll go through some 24 
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of the primary motions they made and give you a 1 

quick update on those.  2 

   I'll also look perhaps to Frank 3 

Blount or Pat to fill in any major blanks that I may 4 

leave out, but the yellowtail and sea scallop 5 

interactions were a major consideration at that 6 

meeting, as was the sea scallop framework.  7 

   So, several actions were taken.  One 8 

was taken in the context of priority-setting.  And 9 

the action taken there on that issue was to initiate 10 

a joint scallop groundfish action for the purpose of 11 

addressing the yellowtail issue and come up with 12 

necessary actions to allow groundfish sectors to 13 

transfer yellowtail ace to allow the formation of 14 

scallop yellowtail bycatch sectors or other catch 15 

share mechanisms. 16 

   What this would do is create some 17 

structural remedies that would allow for the 18 

exchange of essentially quota between the two 19 

sectors; that is, between the groundfish fleet and 20 

the scallop fleet.  Because you'll see in a minute 21 

that allocations were made to the scallop fleet of a 22 

sub-ACL of yellowtail, and that could be a limiting 23 

factor for that fishery.  24 
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   So, the scallop fishery is either 1 

going to have to develop solutions to minimize their 2 

interactions with yellowtail during their scallop-3 

fishing operations or potentially have some of these 4 

market-type mechanisms that would allow for 5 

transfers between the two fisheries.  6 

   Additionally, the New England Council 7 

considered updated advice on the Atlantic herring 8 

fishery and they amended based on a reconsideration 9 

by their SSC.  They reconsidered the ABC 10 

recommendation and set the specifications at 106,000 11 

metric tons for the next three years.  So, that was 12 

an increase over the previous value. 13 

   They also dealt with the scallop 14 

framework and the framework is a one-year framework 15 

that sets the fishing specifications for the coming 16 

year.  And there was a significant -- roughly 25 17 

percent reduction in the fishery for next year.  And 18 

they agreed to fish at an F rate of F .20.  That 19 

results in 29 open area DAS and it allows four 20 

access areas trips. 21 

   This year, by contrast, the fleet had 22 

five access area trips and over 40 days, I believe. 23 

 So, it's a significant cut to the fishery, but the 24 
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justification was I think twofold.  There was a bit 1 

of a tradeoff there in terms of the cumulative yield 2 

that would accrue from this strategy versus fishing 3 

at a higher F.  It was a fairly marginal benefit, 4 

but I think there was a fair amount of concern 5 

around the table about the fact that this year's 6 

realized F fishing mortality rate in the scallop 7 

fishery was higher than projected originally.  And 8 

consequently, this was a little bit, I think, of a 9 

risk-averse reaction to this year's results.  And so 10 

that was approved.  11 

   There were also important steps taken 12 

on sea turtle conversation in Framework 21, and 13 

alternatives were put forward and ultimately 14 

approved that would reduce the sea turtle 15 

interactions in the scallop fishery in the Mid-16 

Atlantic region.  So, that was also approved by the 17 

Council.  18 

   An allocation was made of yellowtail 19 

flounder to the scallop fleet, and that allocation 20 

was based on a hundred percent of what was projected 21 

to be used by the fleet in its fishing operations in 22 

2010, and then 90 percent in 2011 and 2012.  By 23 

setting it at less than a hundred percent in those 24 
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out years, it does essentially force the industry to 1 

the table to begin to develop some solutions for 2 

those yellowtail interactions. 3 

   As I said earlier, the New England 4 

Council is considering some sort of structural 5 

remedy that would allow for transfers between the 6 

two different fisheries. 7 

   It also required that the limited 8 

access scallop fleet have full retention on all 9 

legal-sized yellowtail flounder.  So, that's 10 

designed to address and basically overcome some of 11 

the uncertainties associated with catch monitoring 12 

as it would relate to operating under such a cap. 13 

   Additionally, in the groundfish fleet 14 

and FMP Draft 40 -- let's see, Framework 44 was 15 

moved forward, and there were also a number of 16 

changes made to the common pool trip limits.  And 17 

that dealt with the Gulf of Maine cod trips and 18 

pollock limits.  And so those catch limits were 19 

reduced.  I think the idea there was to try to -- 20 

try not to disincent -- make it a disincentive for 21 

people to participate in sectors. 22 

   The red crab quotas were also set.  23 

They were set in excess of the SSC's recommendation. 24 
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 And on monkfish, they approved the Draft 1 

Environmental Assessment for Amendment 5.  As we 2 

said yesterday, we are going to try to schedule 3 

several public hearings in the Mid-Atlantic region 4 

together with New England to solicit public comment 5 

on Amendment 5.  That would also allow us to have 6 

some listening sessions to hear about potential 7 

catch sharing issues in the future. 8 

   On dogfish, they voted to fish at F 9 

.20.  We took action here in this Council on Tuesday 10 

to set specifications at a different level, and as 11 

you all recall, we were fishing at F .11, which 12 

translated into a status quo catch level with a 13 

provisional consideration that the Service would be 14 

able to take into account any new information coming 15 

off of the TRAC. 16 

   And that's all I have on the New 17 

England Council report.  Pete.  18 

   PETER HIMCHAK:  Yes.  Could somebody 19 

give me a definitive answer on -- and what were the 20 

new data that would move the SSC for the New England 21 

Council to change its number from 90,000 metric tons 22 

to 106,000 metric tons. 23 

   I know how it was calculated, but 24 
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again what exactly did they look at that's -- gave a 1 

much higher ABC? 2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  3 

Pat, can you comment on that or -- Nancy.  4 

   NANCY THOMPSON:  Well, there wasn't 5 

any new information.  It was just in terms of 6 

looking at a time series.  And they had suggested 7 

looking at a single year, three-year time series or 8 

a five-year time series. 9 

   So, no new data.  It was just a 10 

different approach in terms of establishing the ABC 11 

distribution.  So, there was no new information.  It 12 

was just -- it was just a change.  It was just an 13 

option that was placed out there as an alternative.  14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  15 

Frank, would you like to fill in any blanks there? 16 

   FRANCIS BLOUNT:  No, you did a very 17 

good job.  Actually, saying it was a pleasure to be 18 

there.  Are you sure you were there all three days?  19 

   But yeah, Amendment 4 went out with 20 

the herring specs, but Amendment 5 we voted to do 21 

the -- a new document, reorganize the document, and 22 

that's going to be out there now. 23 

   There will be public hearings 24 
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sometime in January for the Amendment 4 on the 1 

herring, and they will be taking place probably all 2 

of New England area but I don't have times, places 3 

or dates on those yet.  And that was basically about 4 

it. 5 

   COUNCIL CHAIRMAN RICHARD ROBINS:  6 

Thank you, Frank.  Erling, do you have any comments 7 

on the committee meetings that you've been involved 8 

with in New England lately?  9 

   ERLING BERG:  Not really, Rick.  I 10 

mean, all the information that I have was from the 11 

three committee meetings that I attended, within a 12 

period of eight days.  But it all predates your 13 

report, so there's nothing new that I can add.  It's 14 

older material than what you had.  Thank you. 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  16 

Thank you, Erling.  Any additional comments or 17 

questions on the New England activity?  18 

   EUGENE KRAY:  The New England Habitat 19 

Committee was meeting yesterday, so I could not 20 

attend. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  22 

Thank you, Gene. 23 

   Okay.  With that, we'll move on to 24 
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the Executive Director's Report.  Dan. 1 

 2 

 ___________________________ 3 

 EXECUTIVE DIRECTOR'S REPORT 4 

   DANIEL FURLONG:  Thank you, Mr. 5 

Chairman.  Good morning all again.  The information 6 

I'll be covering is behind Tab 11.  So, if you get 7 

to Tab 11, we can just kind of page through that 8 

together.  9 

   I just want to point out that the 10 

very first thing in there is kind of a blank email 11 

and it's Jason Didden indicating that the Council 12 

had moved to reaffirm the illex control date.  13 

   The reason I point this out to you is 14 

that our meeting was reduced to a two-day meeting 15 

last October, and before I get a chance to get my -- 16 

you know, tasking memos or emails out to people -- 17 

you know, Jason is such a together staffer that he 18 

beat me -- you know, first thing back he puts out 19 

the results, so I can't tell him to do anything 20 

here. 21 

   The next one is a memo to NMFS 22 

Headquarters just letting them know that we'd 23 

elected our officers.   24 
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   Then there's an email to Jan saying -1 

- getting the Jeff Deem information together for our 2 

plaques and certificates.  Again, really, have great 3 

staff in the sense that they just jump on this stuff 4 

and off we go. 5 

   The next one is an email over to Tom 6 

that kind of confirms the motions that related to 7 

what the Council wants in the way of -- or the 8 

committee, rather, wants in the way of preferred 9 

alternatives for Amendment 15. 10 

   The next one is a reimbursement 11 

request email that relates to the fact that even 12 

though we got out a day early from the meeting, the 13 

hotel won't keep that night's revenue.  So, this was 14 

a liberal reimbursement policy to have people 15 

covered for their lodging expenses, even though our 16 

business had been concluded. 17 

   The next one was an email 18 

transmitting to the Council the white paper that 19 

went to the Northeast Regional Coordinating 20 

Committee related to evaluation of scientific and 21 

assessment needs.  22 

   You all have -- we discussed it at 23 

the meeting.  I subsequently gave you the entire 24 
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paper. 1 

   The next one is a comment letter from 2 

the Council to the South Atlantic Council related to 3 

Amendment 18.  Your fellow Council member Red Munden 4 

had to leave early on Tuesday this week to get to a 5 

South Atlantic Council meeting that is still 6 

actively involved in addressing Amendment 18.  So, 7 

that's why he's not here with us. 8 

   Finally, there's the press release 9 

that went out that kind of summarized the meeting 10 

and everything in front of that green tab relates 11 

directly to our last meeting.  12 

   Following that, just some info and 13 

memos that occurred since the last meeting.  This 14 

was a letter that I thought was significant.  It was 15 

from Senator Snowe to Dr. Lubchenko concerned about 16 

catch limits for Atlantic herring.  And the response 17 

to the senator from the Director or the 18 

Undersecretary of NOAA, I highlighted -- you almost 19 

can't see it.  It's the fourth paragraph down, and I 20 

think this came into conversation on Tuesday when we 21 

were dealing with black sea bass.   22 

   And Council member Chris Zeman 23 

pointed out that if you read this information, the 24 
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NOAA position is that because the herring were not 1 

subject to overfishing and a mechanism for 2 

specifying annual catch limits did not need to be 3 

implemented until 2011, that it was treated 4 

differently.  5 

   And that was the circumstance with 6 

all of ours.  But that was a little bit different 7 

than the guidance we'd received, and I think Chris 8 

had picked up on that.  9 

   The next one was a letter to the 10 

Regional Administrator related to our Amendment 10. 11 

 You may recall a couple of years ago there was a 12 

case where the Alaska Fish Company sued and were 13 

successful in suing the agency because the Council 14 

didn't have the opportunity to deem the rules that 15 

the agency put out as necessary and appropriate to 16 

an action they'd taken. 17 

   So, since then there has been a duty, 18 

 if you will, by the agency to make sure that the 19 

Council has deemed an action necessary and 20 

appropriate.  And this one -- the sequence of the 21 

timing is a little bit off, so we're really kind of 22 

ratifying after the fact what the Council -- or what 23 

the agency published.  But it has the same effect.  24 



  
 

 

 
 
 

 74

It does indicate that indeed what the agency did 1 

with their regulations was consistent and necessary 2 

and appropriate with what we as a Council did 3 

related to Amendment 10.  So, that's what this 4 

letter is, is kind of out of sequence. 5 

   The next one, recall that we did have 6 

our Fisheries Achievement Award nominees get 7 

selected at the last meeting. This was just a little 8 

courtesy letter back to one of the nominating 9 

individuals, indicating that the person so nominated 10 

didn't get selected.  11 

   The next one is the Catch Shares 12 

Workshop.  We've already talked about that this 13 

morning.  Our Chairman pointed out that this was a 14 

very good meeting.  Pat indicated that she really 15 

thought it was good that it was off-campus, so to 16 

speak, and away from Council business and we've 17 

agreed at the Executive Committee level to go 18 

forward with this and our Chairman's going to have 19 

at the end of the meeting a motion to make sure that 20 

the Council does indeed support having our own 21 

workshop along these lines. 22 

   Following that agenda is a letter 23 

from the Chairman to Pat indicating that it would be 24 
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nice if they could open the Atlantic Herring 1 

Management Area 2.   2 

   I don't know if the handout's been 3 

distributed, but indeed much to my surprise, the 4 

agency did go along with that and effective today, I 5 

think it is, December 10th, the Area 2 that was 6 

previously closed to herring is now open.  And the 7 

reason for that is to allow the mackerel fleet 8 

that's working in that area -- incidentally because 9 

of the mixed stock composition up there, they'll be 10 

able to land herring coming out of that fishery. 11 

   The next email is a notice to the 12 

Council of the committee assignments, and you have a 13 

complete listing in there of committees.  Hopefully, 14 

if there are any questions or mistakes, you would 15 

have gotten back to me.  I haven't heard anything, 16 

so I assume that everything is good. 17 

   Following that is our comment letter 18 

to the agency related to our SOPPs.  Actually, this 19 

decision was made back in June, but the closing date 20 

wasn't until November the 2nd.  So, we got it in at 21 

the very end, and it happened we had a conference 22 

call with the agency and they commended us on 23 

getting our comments in.  I think we and the Western 24 
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Pacific were the only ones that commented, and then 1 

some other Council said well, we commented a while 2 

ago -- you know, they just commented -- you know, 3 

when you closed. 4 

   So, in any case, you can take a look 5 

at what we said about the SOPPS that they asked us 6 

to comment on. 7 

   The next one was following the 8 

committee appointments process.  I contacted all of 9 

the newly and reappointed Chairmen to let them know 10 

that hey, we do have advisory panels, here -- who 11 

the members are of the advisory panels.  What would 12 

you like to do?     13 

   The following page is a brief email 14 

back to Rick saying hey, of my notice to the 15 

Chairmen, this is the status.  On the Demersal 16 

Committee, we have one person who's interested and I 17 

forwarded that information to Jack.  He just needs 18 

to let us know that yeah, this guy is good or meet 19 

with the committee and have the committee make the 20 

decision.  Either way, it will work.  21 

   Protected Resources, Red's not here, 22 

but we did drop Charles Locke and Red's looking for 23 

a backfill -- you know, on that advisory panel. 24 



  
 

 

 
 
 

 77

   And then on surfclam and tilefish, 1 

we're taking a look at adding a former Council 2 

member, and I put my two cents in that we have two 3 

people from the same family, and I don't think 4 

that's good.  So, I think Laurie's the one. 5 

   Finally, the letter that you saw 6 

yesterday when we recognized Jeff Deem. 7 

   Then there's another comment letter 8 

related to the proposed rule on commercial shark 9 

fishing that went in on the 12th.  There's a letter 10 

here jointly signed by a number of members -- I 11 

think there are like 22 members of Congress that 12 

commend our Council in terms of its -- how do they 13 

say it here, progress effectively implementing the 14 

MSA conservation requirements.  Says that we're 15 

doing a good job and keep up the good work. 16 

   And as it relates to comments I'm 17 

going to hand out now, this is one of the problems 18 

we -- you know, what did you know and when did you 19 

know it?  The briefing book, as you know, goes out -20 

- you know, two weekends before the meeting week so 21 

that you have two weekends to look at it, study it 22 

and really be prepared for our meetings and the 23 

whole week -- intervening week, you can do your 24 



  
 

 

 
 
 

 78

homework. 1 

   Well, on Monday of this week, I have 2 

this what they call supplementary proposed rule 3 

request for comments, and this is very important for 4 

our politically appointed Council members, because 5 

the proposal talks about changes in regulations that 6 

address Council operations; and what they're talking 7 

about specifically is to clarify Council member 8 

nomination procedures, clarify financial disclosure 9 

requirements for Council members, and revise 10 

security assurance procedures for nominations.  11 

   Now, you'll notice this was published 12 

on Monday, and the closing date is -- I think it was 13 

January the 9th -- January the 6th. 14 

   So, again, these things kind of come 15 

out almost between meetings, and there's no real 16 

opportunity to comment.  So, I'm giving it to you 17 

now, hoping that you'll all take advantage of the 18 

opportunity to review it and I'll throw it to our 19 

Chairman as to how -- I think it's individual 20 

members.  You should comment if you feel strongly 21 

about what they're asking you to do here.  And then 22 

perhaps if the Council itself wants to deal with 23 

this, we can set up a mechanism to get your input 24 
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and put a comment in by January the 6th -- you know, 1 

that reflects the Council's position on this.  2 

   So, that's my close off -- you know, 3 

my report.  But again, this is just something that 4 

came out fresh on Monday as brand new.  It's the 5 

first time you've seen it, first time I've seen it. 6 

 But it does affect our politically appointed 7 

members and you should really take a look at this 8 

and give them some feedback.  9 

   Okay.  And that, Mr. Chairman, is the 10 

conclusion of my report.  11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  12 

Thank you, Dan.  And as Dan notes, the deadline for 13 

written comments on this is January 6th.  You know, 14 

I'll look to the Council, but if -- you know, I'll 15 

take a look at this later.  If you all have strong 16 

feelings about the Council sending a letter, please 17 

just send me -- send me your comments and we'll -- 18 

I'll discuss it with Lee and we'll go from there.  19 

   But I had Howard King.  20 

   HOWARD KING:  Harley asked me to ask, 21 

this isn't the process this year, is it?  What would 22 

be the effective date if this is implemented? 23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  24 
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Dan, do you know?  1 

   DANIEL FURLONG:  Well, if they're 2 

closing the proposed rule period January 6th, I 3 

imagine they'll have a final rule out -- sometime in 4 

March.  So, it would affect this cycle in the sense 5 

that the governors should be getting their call 6 

letter for nominations in January, and the packages 7 

usually go in by March.  And then they make the 8 

appointments in June, and then the membership comes 9 

on in August.  So, it's kind of dual tracked at the 10 

moment.  11 

   HOWARD KING:  Was the process flawed? 12 

 What prompted this?  13 

   DANIEL FURLONG:  I think when you 14 

read the detail, it talks about that there's 15 

confusion about how this should be done, and they're 16 

trying to clarify that.  Yeah, if you go to the top 17 

of 64-043, left-hand column, it talks about the 18 

current section of the regs contains confusing 19 

language regarding nominations for non-concurrent 20 

expiration. They wanted to clarify that.  21 

   Then the next paragraph talks about 22 

financial disclosure, gives you more detail about 23 

the guidance that they want to have out there for 24 
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people and then the security assurance. 1 

   So, if you take a look through there, 2 

it gives you the rationale for why they're doing 3 

this.  4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  5 

Vince.  6 

   VINCE O'SHEA:  Thank you, Mr. 7 

Chairman.  As I understand what initiated this was 8 

GAO investigation of the Western Pacific Council and 9 

the findings that the GAO turned up in that 10 

investigation.  Thanks. 11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  12 

Thanks for that background, Vince.  Any additional 13 

comments or questions for Dan?  Gene.  14 

   EUGENE KRAY:  Yeah, I just skimmed 15 

this, but the most significant thing would be on the 16 

-- I guess it's the third page at the top, the 17 

600.215, which would -- when a governor nominates 18 

people, the ones who are not selected may then -- 19 

were going to be automatically consider for the at-20 

large seats.  That's going to expand that pool 21 

considerably for the -- you know, for any particular 22 

state.   23 

   Because he's going to nominate people 24 
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for the obligatory seat -- three or four or five 1 

people, whatever, and then he's going to nominate 2 

three or four or five people for the at-large seat. 3 

 And then they're going to rotate over, the ones who 4 

are not picked in the -- for the at-large seat -- 5 

for the obligatory seat, rather. 6 

   COUNCIL CHAIRMAN RICHARD ROBINS:  7 

Dan.  8 

   DANIEL FURLONG:  And oftentimes, 9 

governors say that.  In their communications to the 10 

agency, they say well -- you know, and by the way, 11 

those who don't get picked, please consider them for 12 

at-large. 13 

   So, maybe they're just trying to say 14 

okay, we'll --  15 

   EUGENE KRAY:  Right.  16 

   DANIEL FURLONG:  Since some people 17 

already do that, why don't we do that for everybody. 18 

   EUGENE KRAY:  Yeah.  Governor O'Dell 19 

has done that the last two times, I think.  20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  21 

Gene, thanks for pointing that out.  All right.  Any 22 

other questions for Dan?  23 

 (No response audible.) 24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  1 

Seeing none, we'll go on to Rich Seagraves. 2 

 3 

 _____________________ 4 

 STATUS OF MAFMC PLANS 5 

   RICHARD SEAGRAVES:  Thank you, Mr. 6 

Chairman.  The information I'll be covering in my 7 

report is behind Tab 12.  The first two items are 8 

the matrices giving the status of the Mid-Atlantic 9 

Council specifications, the first table, and then 10 

FMPs, amendments and frameworks in the second table. 11 

   The next item is the 2009 work plan, 12 

which will now end this month followed by the 2010 13 

annual work plan for the Council.  14 

   The next item is a permit letter to 15 

tilefish vessel permit holders, October 16th, 16 

basically outlining -- notifying the requirements 17 

effective November 1st, 2009 for new tilefish permit 18 

requirements that go into effect.  To possess in 19 

excess of the incidental limit, vessels must be in 20 

possession of both an IFQ allocation permit and an 21 

open access tilefish commercial permit.  It also 22 

outlines the new party/charter tilefish permit 23 

requirement.  24 
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   And the next item is Small Entity 1 

Compliance Guide dated October 22nd, and that 2 

outlines the new gear restrictions for bottom-3 

tending gear in the canyon areas.  They're outlined, 4 

Veaches, Lydonia, Norfolk and Oceanographer's 5 

Canyon. 6 

   The next item is a notice action 7 

announcing that basically that the quotas for 8 

surfclam ocean quahog for 2010 will remain the 9 

status quo, and then that next item behind that is a 10 

small entity compliance guide that actually gives 11 

the quota amounts.  12 

   The next item is the proposed 13 

specifications for summer flounder, scup and black 14 

sea bass for 2010, the proposed rule, which has 15 

already been talked about in Pat's report and other 16 

reports, but that's the actual proposed rule.   17 

   Following that is the proposed rule 18 

published for the 2010 specs for Atlantic mackerel, 19 

squid and butterfish.  20 

   The next item after that is a 21 

temporary closure announcement for the butterfish 22 

directed fishery.  And that went into effect 23 

November 25th, which implements a 600 pound trip 24 
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limit for the remainder of the calendar year, at 1 

which time the fishery reopens under the 2010 specs 2 

and then following that is the actual permit letter 3 

announcing that.  4 

   In addition to those items that are 5 

in the briefing book, you have two handouts.  The 6 

first has to deal with the reopening of the 7 

Management Area 2 in the Atlantic herring fishery 8 

that Dan was referring to, and this is the 9 

announcement that effective 001 hours today fishing 10 

vessels will be allowed to possess Atlantic herring 11 

in excess of the bycatch allowance that would have 12 

been imposed when that fishery was originally 13 

closed.  As Dan's already pointed out, allows for 14 

the mackerel fishery to operate.  15 

   The last item is a letter to Chairman 16 

Robins from Dr. Balsinger, and this is a response to 17 

a letter written to Dr. Balsinger requesting 18 

emergency action to collect bycatch information, 19 

determine the level of bycatch -- to implement 20 

monitoring measures and determine bycatch of 21 

blueback herring and alewife in small mesh 22 

fisheries.  23 

   And his response is that they are 24 
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currently conducting analysis, and pending the 1 

outcome of the analysis a decision will be made 2 

about what to do with that request.  3 

   And that ends my report.  4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  5 

Thank you, Rich.  Questions for Rich?   6 

 (No response audible.)  7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  8 

Okay.  I don't see any -- with that, I think we're 9 

ready to move on to the -- well, we did have a Law 10 

Enforcement Report, but is Andy Cohen with us?  I 11 

don't see Andy yet.  12 

   LCDR TIM BROWN:  I believe he 13 

departed, Mr. Chairman.  14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  15 

Thank you very much, Tim.  Well, we have a written 16 

copy of his report here in front of us.  Pete.  17 

   PETER HIMCHAK:  So, Officer Cohen is 18 

not giving the presentation today; am I correct on 19 

that?  20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  21 

Correct.  22 

   PETER HIMCHAK:  Okay.  Because I was 23 

looking forward to a follow-up on some of the cases 24 
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he referred to on research set-aside, but we'll have 1 

to look for that next meeting.  2 

   One other item for business that I 3 

think is particularly important for the states is 4 

the Federal Register Notice, it's at the very end of 5 

the briefing book.  It came out -- it deals with the 6 

annual determination process of observer coverage in 7 

the list of fisheries.  Are we going to deal with 8 

that now? 9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  10 

We're going to deal with that after our MPA hearing; 11 

in other words, our --  12 

   PETER HIMCHAK:  Sorry I jumped the 13 

gun. 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  -- 15 

Continuing and New Business.  We're a little bit out 16 

of order at this point.  We had to take several of 17 

the committee reports.  We picked up where we left 18 

off at the end of the day yesterday.  We'll now go 19 

to our MPA hearing.  And then after that, finish out 20 

any Continuing and New Business.  So, that would be 21 

under New Business.  22 

   PETER HIMCHAK:  Okay.  I'm sorry, Mr. 23 

Chairman.  I thought we were going to -- I didn't 24 
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want to miss it.  1 

   DANIEL FURLONG:  It's the last bullet 2 

on the last item on our agenda. 3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  4 

Vince.  5 

   VINCE O'SHEA:  Thanks, Mr. Chairman. 6 

 Having had a prior career in the other side of the 7 

enforcement issue, I was thinking that if there is 8 

specific information that Council is looking for -- 9 

you know, if you -- that was either through an email 10 

or a letter formally transmitted to Special Agent in 11 

Charge Cohen, I'm sure he'd be very responsive to 12 

that.  13 

   But with him not here, us saying what 14 

we'd like to say at the next meeting, I'm not sure 15 

how that gets to him, so just a thought to Mr. 16 

Himchak.  17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  18 

Thank you, Vince. 19 

 ____________________________________ 20 

 INFORMAL QUESTION AND ANSWER SESSION 21 

 REGARDING MPA NOMINATIONS 22 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 23 

right.  With that, we'll go ahead and go to our MPA 24 
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action and as you all know we had scheduled an 1 

informal question and answer session on the agenda. 2 

 We had two people coming today to help us with 3 

that.  One is Sarah Thompson.  She's here from the 4 

Regional Office.  And I'd like to invite her to come 5 

on up to the front table with us. 6 

   We also had Lauren Wenzel from the 7 

MPA program scheduled to attend.  She's had an 8 

emergency and is unable to make it today.  So, we'll 9 

be operating without the benefit of her input, but 10 

we have heard from her at the Council level before. 11 

   We've met -- at this point, just by 12 

way of background, several times on this issue.  13 

We've had discussions at the national chairmen's 14 

meetings on the program and the Executive Order 15 

behind the program. 16 

   We've discussed it at a couple of our 17 

Council meetings.  A process has been established 18 

whereby nominations are made and submitted and then 19 

we have two Council meetings or hearings, and we 20 

already had one hearing that was not attended, but 21 

we've had several opportunities at this point to 22 

interact with the MPA Center and ask questions.  23 

   And we did want to provide some 24 
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opportunity for the public to ask questions if they 1 

had any.  Again, Lauren's not here from the MPA 2 

Center.  Sarah's here from the Regional Office, and 3 

the Regional Office did originally nominate the two 4 

scup GRAs.  The Council in addition reaffirmed those 5 

nominations and nominated the four tilefish GRAs, 6 

which would be the offshore canyons. 7 

   But at this point, I would ask if the 8 

public has any questions that they'd like to ask, 9 

we'll do the best that we can in Lauren's absence to 10 

answer those questions before moving into the point 11 

where we'll take comments on the record for the 12 

hearing.  13 

   So, are there any questions?  Pat. 14 

   PAT AUGUSTINE:  Yeah, thank you, Mr. 15 

Chairman.  Mr. Leo had to leave.  He had to get back 16 

to Easthampton for a meeting, but he asked me to 17 

read his concerns.  And if we could do that, I'd 18 

appreciate it, on his behalf. 19 

   I'll read word for word.  He said -- 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  21 

I'll tell you what.  Let me call for questions first 22 

and then if he has -- unless he has questions 23 

identified in there, if there are comments we'll 24 
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take those under comment.  1 

   PAT AUGUSTINE:  He doesn't raise it 2 

as a question.  He asks it as a statement.  3 

   COUNCIL CHAIRMAN RICHARD ROBINS:  4 

Okay.  All right.  Are there any members of the 5 

public that would like to ask questions before we 6 

get started with taking comments?  Greg.  Okay. 7 

   With that, I'll turn to Gene and ask 8 

Gene to initiate the hearing.  9 

   EUGENE KRAY:  Okay.  I'm sorry.  Just 10 

to give you a historical context, I want to go back 11 

and indicate how and when all this got started.  The 12 

Chairman Robbins already mentioned that the 13 

Northeast Regional Office initiated the process.  We 14 

received a letter dated June 4th from Pat Kurkul 15 

with regard to this nomination process.  And as Rick 16 

indicated, they recommended the scup northern gear 17 

restricted area and the southern gear restricted 18 

area. 19 

   Subsequent to that, we saw that the 20 

Tilefish Plan was coming up for approval and it was 21 

approved and we added the four areas of tilefish.  22 

   I chair the Ecosystems and Ocean 23 

Planning Committee, and the committee reviewed the 24 
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letter from Pat Kurkul.  We had a lengthy discussion 1 

about the gear restricted areas, what authority we 2 

had, et cetera.  We had Lauren Wenzel, who Rick 3 

mentioned before, come in for a meeting and we had 4 

at the last -- at our August meeting, we had Lauren 5 

and Joe Yurovich, who was the MPA Director in Silver 6 

Spring, come to respond to any questions that were 7 

coming up. 8 

   So, in Pat's letter she indicated 9 

that we should have two hearings. This is the second 10 

of those two hearings.  And following this hearing, 11 

there most likely will be a nomination for -- to be 12 

put on the floor.  13 

   We have received two letters in 14 

opposition to the -- and they're in your briefing 15 

book, the last two pages of the briefing book.   One 16 

is from Long Island Commercial Fishing Association 17 

and the other is from Blue Water Fisheries, Inc.  18 

   And the question that keeps coming up 19 

is what is -- what is our authority.  Well, many 20 

times over, they -- it's been expressed that we 21 

retain all management authority over these sites. 22 

   If we want to remove it, we can 23 

remove it.  If we want to change it, we can change 24 
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it.  This process is a cataloging of these 1 

particular areas.  So, that is where we are.  That's 2 

how we got here.  We followed the prescribed 3 

procedures to get us to this point, and Sarah is 4 

here to respond to any questions or if you have any 5 

comments, we can certainly do that.  6 

   With that, Mr. Chairman, I will open 7 

it up for comments from the audience.  Pat, I think 8 

this would be the time for Arnold's comments.  9 

   PAT AUGUSTINE:  Thank you, Mr. 10 

Chairman.  Mr. Leo had asked me to read his 11 

comments.  As I'd indicated, he has to attend a 12 

meeting in Easthampton that it's important he gets 13 

there before his job is possibly eliminated.  14 

   He said, Pat, when you speak on MPA 15 

designations, would you apologize for my leaving, et 16 

cetera.  The town and group that he represents 17 

opposes the proposed designation on the grounds 18 

that, one, no reason to change GRAs to MPAs; two, 19 

GRAs are a good management control tool -- 20 

management control tool by the Mid-Atlantic Fishery 21 

Management Council, which allows an area to be 22 

closed and reopened to particular gear during any 23 

given year.  And three, the scup GRAs were created 24 
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to prevent overfishing on juvenile scup, not to 1 

protect habitat.  2 

   So, GRAs are the appropriate 3 

management tool.  Respectfully submitted, Arnold 4 

Leo.  Thank you, Mr. Chairman.  5 

   EUGENE KRAY:  Thank you, Pat. 6 

Comments from the audience?  Dan. 7 

   DANIEL FURLONG:  Yeah, Gene.  I think 8 

it might be helpful just to -- on Tab 13 the very 9 

first page, identify where the Council is in terms 10 

of its nominations for GRAs so -- it's right there 11 

in the motion, so people in the audience know.  12 

   EUGENE KRAY:  Yeah, it would be the 13 

scup northern gear restricted area, the scup 14 

southern gear restricted area, the tilefish GRA in 15 

Oceanographer and Lydonia canyons, and the tilefish 16 

GRA in Veach and Norfolk Canyons.  Those are the six 17 

sites that are under consideration at this time.  18 

Yes?  19 

   JAMES LOVGREN:  Hi, Gene.  Question 20 

there regarding the MPA designations and so forth.  21 

What are the legal requirements for designating an 22 

area as an MPA in the sense of cost benefit analysis 23 

when you go in and you say we're going to take this 24 
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GRA, let's say the two gear restricted areas, and 1 

say we're going to take this area, there's an 2 

enormous amount of scallop fishing taking place 3 

there, summer flounder, scup, so forth and so on, 4 

and we're going to close it down and protect it.  5 

And it's basically taking the best areas in the Mid-6 

Atlantic and saying you can't fish there anymore. 7 

   What is the cost benefit analysis 8 

there?  What's the legal requirements for cost 9 

benefit analysis and how does that stay in line with 10 

National Standard Number 8?  11 

   EUGENE KRAY:  Sarah.  12 

   SARAH THOMPSON:  Sure, the existing 13 

regulations that do not change, so this will not be 14 

closed.  As far as the economic cost benefit 15 

analysis to the GRA system itself, as far as the 16 

minimum mesh size requirement, that was already 17 

evaluated and whichever framework or EA document 18 

that was put forth through with the scup, summer 19 

flounder, black sea bass plan.  20 

   So, we're not -- this does not 21 

propose any type of additional closure to the scup 22 

GRAs.  All it does is list it as an existing area 23 

with its existing regulations in place. 24 



  
 

 

 
 
 

 96

   And I guess to the -- a lot of people 1 

have been asking about the benefit of being on such 2 

a list if nothing does change.  And the benefit is 3 

it raises the area in stature as far as other 4 

activities that may be imposing on the fishing in 5 

that area, and potentially -- not jeopardizing but 6 

affecting the juvenile scup populations.  7 

   So, for example, there's a lot of 8 

activity going on in offshore waters and proposals 9 

for additional uses other than fishing.  And having 10 

this listed would require those federal agencies to, 11 

I guess, respond to how they're going to either not 12 

be in that area or how -- if they are, how they're 13 

going to avoid harm to the juvenile scup. 14 

   So, as far as being a fisherman, it's 15 

the same regulation, the five-inch mesh in the 16 

northern and southern GRA areas at the same times 17 

that are currently in place. 18 

   JAMES LOVGREN:  All right.  So, it's 19 

basically -- it's something that's going to be 20 

possibly for future use.  It designates it as an 21 

area of concern type of thing.  And somewhere down 22 

the line with effective lobbying by environmental 23 

fronts that that could turn into an MPA with no 24 
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fishing.  1 

   SARAH THOMPSON:  It's not listed as 2 

an area of concern.  It's just --  3 

   JAMES LOVGREN:  Right.  Just a matter 4 

of semantics there.  Basically it's saying this is -5 

- you know, an area that we want to keep an eye on. 6 

 And if possible, there could be future regulations 7 

based on this designation.  8 

   EUGENE KRAY:  Any of those 9 

regulations would have to come before this Council. 10 

 We would have to be part of that, Jim.  So, it's -- 11 

actually, nothing changes.  Nothing changes.  As 12 

Sarah indicated, there are no changes.  All it is is 13 

a cataloging system.  14 

   JAMES LOVGREN:  Right, okay.  15 

   EUGENE KRAY:  The MPA office has no 16 

authority.  We retain all of that.  17 

   JAMES LOVGREN:  Right, right.  Okay. 18 

 Thank you.       19 

   EUGENE KRAY:  Thank you, Jim.  Greg.  20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I 21 

just want to follow up --  22 

   EUGENE KRAY:  I'm sorry, Rick.  Go 23 

ahead.  24 
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   COUNCIL CHAIRMAN RICHARD ROBINS:  I 1 

just want to follow up briefly on that, then I'll 2 

turn to Joel, as well.  But it's my understanding 3 

that the law would have to change in order for that 4 

management authority to change.  That -- the 5 

management authority itself cannot be changed by 6 

executive order.  But I'll ask Joel if that's 7 

accurate.  8 

   JOEL MACDONALD:  Thank you, Mr. 9 

Chairman.  Conceptually, an Executive Order cannot 10 

change or supersede an existing statute.  That would 11 

probably violate the separation of powers provision 12 

of the Constitution. 13 

   There would have to be some 14 

additional legislation that would allow MPAs to be 15 

turned into something other than what they are 16 

currently contemplated to be.  17 

   EUGENE KRAY:  To that point, Pat.  18 

   PAT AUGUSTINE:  To that point, Mr. 19 

Chairman.  On the other hand, the President still 20 

has the Antiquities ability to go ahead and do what 21 

he did in Hawaii and other places. 22 

   Would that not overrule any existing 23 

identification we've had such as these GRAs?  Let's 24 
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assume the President decided he wanted to take all 1 

of the designated MPAs and/or GRAs and turn that 2 

under the inequities (sic) Act -- under his 3 

authority under the inequities (sic) Act, to say 4 

these are now non-fishing or no fishing.  Is that 5 

possible?  6 

   JOEL MACDONALD:  I'm not that 7 

familiar with the Antiquities act, so I couldn't 8 

give you a positive answer.  This was -- the 9 

Antiquities Act, as I understand it was used to 10 

establish that monument in the Western Pacific, 11 

which is a fairly large area. 12 

   Whether it could be used for the 13 

purpose that you contemplate, I don't know.  I can 14 

check on that and talk with the attorneys who advise 15 

the Western Pacific folks as to the use of the 16 

Antiquities Act to do that.  17 

   PAT AUGUSTINE:  Follow-on, Mr. 18 

Chairman?  You had the Pacific Council, who had no 19 

idea what was happening.  The next thing they know, 20 

all their fishermen are affected by this Act.  And I 21 

do know -- I guess there's been some allowances made 22 

since then for those 30 commercial vessels or 23 

whatever they were, to allow -- to be allowed to 24 
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fish. 1 

   It just seems that there is already 2 

an established example of what could be -- what 3 

could happen by virtue of Presidential act.  And my 4 

concern is that we can turn this into an identified 5 

MPA, and you can say -- you -- any of you can say 6 

that we will not lose authority.  7 

   I think the GRA being what it is and 8 

the fact that our interpretation of MPAs have been, 9 

such as we did with the -- in this case, the 10 

tilefish GRAs and so on, they are clear areas that 11 

have been identified as habitat, of species of 12 

animals or creatures, in this case coral, that we 13 

want to protect.  14 

   And I think until the public becomes 15 

aware of the fact of what that clear distinction is, 16 

it's awful difficult to go on a we think it won't 17 

change once we identify something, in this case an 18 

MPA. 19 

   My personal opinion is I have a 20 

difficult time taking an area that we have -- gear 21 

restricted areas that are very, very effective, and 22 

we have absolute control of it, and turn it into 23 

something that could be eventually controlled by 24 
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somebody else, or a decision could be made by a 1 

higher authority than we are, and our say-so would 2 

amount to what?  3 

   So, that's my personal concern, and I 4 

think Jim hit it right on the button.  Thank you, 5 

Mr. Chairman.  6 

   EUGENE KRAY:  Let's take more public 7 

comment.  Greg.  8 

   GREG DIDOMENICO:  Just one quick 9 

question and maybe a short comment.  Greg 10 

DiDomenico, Garden State Seafood Association.  11 

   From our membership's perspective, 12 

the overriding concern is that they will be called a 13 

Marine Protected Area, whatever designation that is, 14 

today, and at some future point we'll be dealing 15 

with a mobile bottom-tending gear prohibition.  16 

   That's really where the biggest 17 

concern lies.  And understanding today that that 18 

does not happen is one thing.  Comprehending whether 19 

or not that's going to happen at a future time is 20 

our major concern.  21 

   One of the questions I had was the 22 

last time I think we talked about this someone else 23 

-- another gentleman came to present this issue.  24 
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And I had asked him -- told him a little bit about 1 

my previous experience with Marine Protected Areas, 2 

but I had asked him why we -- why it's so important 3 

that this be catalogued for the public. 4 

   I mean, that really was his response. 5 

 I asked why.  He said well, it's going to be great 6 

to catalog it, it will be great to have it on the 7 

chart, accessible for the public.  Looks great on a 8 

web site.  9 

   All that's fine, but why not call it 10 

a GRA with an asterisk explaining what the current 11 

regulatory management is of those areas and let the 12 

public see it, realize how many square miles it is, 13 

understand the benefits of it, but not call it an 14 

MPA. 15 

   It's real hard for us to understand 16 

why those three letters are important if it really 17 

doesn't change anything.  That's our -- one of our 18 

questions.  19 

   SARAH THOMPSON:  I think to that 20 

question, the term MPA -- as somebody once said to 21 

me it's not your grandmother's MPA anymore.  It's 22 

not just a habitat area and it's not a no-take area. 23 

 It's considered -- if you read the framework, which 24 
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is available on the MPA Center website, it discusses 1 

that multiple uses are allowed in these areas, and 2 

should be allowed. 3 

   In fact, it talks about fishing as 4 

one of the ones that we want to protect and 5 

preserve.  So, not just the fish and the living 6 

resources, but the actual cultural and maritime 7 

heritage that we do have in the area and on this 8 

coast. 9 

   So, it's -- and furthermore,  it's 10 

not just habitat.  It's considered living resources. 11 

 So, I think some of it might be the perspective is 12 

different than what previous use of the term has 13 

been.  14 

   And so, the benefit would be again 15 

the fact that you are having additional competing 16 

uses out there in the ocean.  And to some extent 17 

this would, I think, help and raise the status of 18 

GRAs perhaps in the sense that -- you know, if 19 

you're thinking of doing something nearby or that 20 

may affect the protected resource, which in this 21 

case would be juvenile scup for the scup GRAs, 22 

you're going to need to address it.  And to the 23 

minimum extent practicable, you're going to have to 24 
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try to make sure that harm is not occurring.  1 

   So, other federal agencies would have 2 

to do that.  Minerals Management Service, other 3 

agencies.  4 

   GREG DIDOMENICO:  So, without making 5 

this a debate, Mr. Chairman, so these competing uses 6 

that you're talking about obviously we're talking 7 

about extractions of minerals, oil, gas, sand, 8 

whatever that may be. 9 

   So, you believe that in order for the 10 

Council to protect the maritime heritage or the 11 

agency to protect the maritime heritage of the 12 

people in the audience here, you think that calling 13 

it a Marine Protected Area will further protect it 14 

from those other extractive activities that may 15 

occur in the future.  16 

   SARAH THOMPSON:  It's a tool that 17 

could be used to that purpose.   18 

   GREG DIDOMENICO:  Thank you.  19 

   EUGENE KRAY:  Greg, just to add to 20 

that, we've been hearing for a couple of years now  21 

-- I think the first person that stated it, and Tom 22 

told me about this, was Steve Murawski, who talked 23 

about the zoning of the ocean because -- and you 24 
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know, if you've attended any of our Ecosystems Ocean 1 

Planning -- and the other reason why we added ocean 2 

planning to the name of the ecosystems committee, so 3 

we can get our oar in the water when the people are 4 

talking about LNG facilities off New York and New 5 

Jersey.   6 

   GREG DIDOMENICO:  Sure, sure.  7 

   EUGENE KRAY:  When they're talking 8 

about windmills, windmill farms.  So, we want to be 9 

-- we want to be at least at the table when these 10 

discussions are being had.  And that's one of the 11 

reasons why we're doing this now.  12 

   GREG DIDOMENICO:  That's a good 13 

point. If it brings us to the table and protects us 14 

in some way, I'm certainly all for that.      15 

   And one of the things I think that 16 

you might hear from the industry -- and I'm not a 17 

fishermen, but one of the things I hope someone says 18 

is that the drawing of lines on charts complicates 19 

things, but what the public needs to understand and 20 

what the minerals people need to understand, the 21 

other agencies needed to understand, that whenever 22 

we have a debate about productivity in the ocean or 23 

where fishermen fish, between three miles or between 24 
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the shoreline and 200, the amount of area that's 1 

productive is minuscule compared to everything else. 2 

   And those areas haven't changed.  So, 3 

the more we try to marine zone and the more we say 4 

this is okay there and this is not okay there, we 5 

tend to get pushed out.  And that's a major concern 6 

from the fishing industry both recreational and 7 

commercial.  Thank you.  8 

   EUGENE KRAY:  Thank you, Greg.  9 

Additional comments?  Yes, sir.  Please state your 10 

name and if you represent an agency, an 11 

organization.  12 

   LARS AXELSON:  My name is Lars 13 

Axelson, I'm a fisherman from Cape May, New Jersey. 14 

 I operate the Fishing Vessel Flicka.  My brother's 15 

here, also, speak for other boat, the Durston. 16 

   But bear with me, I need about five 17 

minutes of your time, and if I get to rambling, 18 

chase me away.  I'm coming in on this cold, okay?  19 

I'm not as knowledgeable as you people are in 20 

regards to this MPA. 21 

   I've heard it mentioned, but every 22 

time I've heard the word MPA, especially from the 23 

west coast, down south of Hatteras, these boxes that 24 
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were drawn on the chart generally in my mind's eye a 1 

hundred percent of the time meant fishermen get out. 2 

 Okay? 3 

   Any box that's drawn restricts us in 4 

some kind of way, very much so.  That being said, I 5 

want to try to cite two examples as briefly as 6 

possible to try to give you some insight. 7 

   The southern scup GRA was put in 8 

place as a toolbox to protect the scup.  I haven't 9 

seen any study done on how much it has protected or 10 

helped in regards to doing that, but I do know how 11 

much it's hurt me and the way I fish and the way my 12 

vessel was designed. 13 

   In the mid '80s our government said 14 

maximize the underutilized specie.  I'm referring to 15 

squid, mackerel, butterfish, herring.  Invest, 16 

invest, invest.  Well, we did.  Each one of our 17 

vessels is roughly -- to replace today it's probably 18 

more than ten million dollars.  In reality, it was 19 

about seven million.  I had ten years to pay the 20 

thing off, and because of the past five years being 21 

the toughest of my career because of a lot of 22 

factors, which I'm not going to try to get into now, 23 

the boat should have been paid for and it's not. 24 
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   I had to doubly extend, like a lot of 1 

home buyers are having to do now, revamp their 2 

mortgages and go further out to see if they can make 3 

ends meet. 4 

   But the GRA was put in place because 5 

there was some small mesh fisheries occurring where 6 

people going after squid could possibly -- this word 7 

really sticks in my mind in the wrong kind of way -- 8 

could possibly catch scup. 9 

   And therefore, you have to be kept 10 

out of there is what I was told by members from the 11 

Regional Director's office and as the rules were 12 

coming down. 13 

   And all this while, we were 14 

developing all this, part of the squid fishery, I 15 

thought that well, maybe there's some proxy would be 16 

put in where boats that really concentrate 17 

singularly on squid and not try to multispecies fish 18 

-- you know, would be given some kind of leniency to 19 

get inside there.  But it never happened.  And it 20 

really floored me, because I honestly thought that 21 

we would be able to do this.  22 

   My vessel was designed to work in the 23 

southern GRA area.  The year my vessel came online, 24 
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bam, we were shut down, couldn't go in there.  And 1 

it's hurt me greatly. 2 

   I have electronics, fish finding 3 

electronics that rivals research vessels.  I can see 4 

the difference between scup and squid.  And I used 5 

this argument back then.  But no, no, no.  No matter 6 

what you have, even if you had a camera down there, 7 

you can't go in there because you have the 8 

possibility of taking that.  9 

   Geographically it's a huge area.  It 10 

goes from the Hudson 90 miles to the east to Cape 11 

May, to -- all the way down to the Washington and 12 

Norfolk canyons.  In the time of year when we need 13 

to rove the edge in order to get onto the squid.  14 

   And yes, there can be interactions 15 

with scup, but when you're a boat like I have, you 16 

need to fish that species cleanly because it's 17 

labor-intensive if you mix the two.  Therefore, the 18 

big expense and the electronics to differentiate 19 

between the species. 20 

   Now, all that being said, I got kept 21 

out.  I've been out forever, okay?  I had to revamp, 22 

I had to redo.  In my mind's eye, Marine Protected 23 

Areas, can't go there, can't go there, out west, 24 
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happening up in the Gulf of Maine -- you know, these 1 

areas that are constantly being boxed, and every 2 

time you hear the fishermen are kept out, can't go 3 

in.  Eventually the fishermen are kept out in some 4 

way or very restricted in some form or fashion. 5 

   And this scares me to death by 6 

putting this kind of label on a GRA which was 7 

supposed to be, in my mind's eye, a temporary box to 8 

see if it's needed or not, and we argued then that 9 

putting these lines in there will affect us greatly 10 

and may not do the job. 11 

   I'm here to report that 90 percent of 12 

the scup are probably caught outside of the GRA 13 

rather than in it, in the past five years at least, 14 

or more. 15 

   Recently another box was drawn down 16 

by the Norfolk Canyon.  Now, for ease of 17 

enforcement, for ease of seeing it on a chart, you 18 

go from Point A to Point B, and everybody likes four 19 

corners.   20 

   It protects I guess certain kinds of 21 

rock or coral or whatever, and these exist in the 22 

different canyons.   23 

   We fishermen generationally know 24 
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where the quote unquote bad bottom is.  And we avoid 1 

that at all costs, because the kind of gear that we 2 

pull -- I pull -- I shouldn't take us all blanket, 3 

but the gear I pull cannot go on hard bottom.  It 4 

will -- I'll lose my rigging and it will just 5 

destroy me, I'll be out of business.  I've got to in 6 

and repair my nets, and therefore, my week's pay or 7 

my month's pay will be gone. 8 

   But this box was drawn in a four 9 

corner fashion and it took some prime area of -- 10 

just like Greg was trying to explain is that we're 11 

trying to hold an edge, a fathom depth, and for 12 

enforcement purposes it's geographical.  And 13 

sometimes your edges will weave back and forth, 14 

sometimes be outside the box, sometimes be inside 15 

the box.  But in effect, it shuts us off from that 16 

whole tow. 17 

   Where am I going with this?  The MPA 18 

if it gets that label, my fear is this.  I watched 19 

it happen with the individual fish plans that we did 20 

down since the '90s till today.  All the fish plans 21 

were diversely different, and all of a sudden it 22 

came up hey, this is too confusing to deal with, so 23 

we have to make an omnibus amendment and then 24 
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suddenly take the -- and what happened was the most 1 

stringent rules that existed in each plan got 2 

transferred into all the other plans blanketly.  3 

Because then it was easy to enforce and everybody 4 

just had to fall in. 5 

   But the result is this.  More bottom 6 

lost to me, less revenue.  My boat should have been 7 

paid for, had I been allowed to get into these 8 

areas.  And here I am, going on the second decade to 9 

pay for my boat rather than the first decade. 10 

   My government said invest, invest, 11 

invest, in underutilized species.  I did.  But on 12 

the other hand, it says well, you can't go there, 13 

you can't go there.  And I'm sure you've all seen 14 

the commercial on TV where you're allowed to ride -- 15 

your little girl's going to try to ride her little 16 

bike in that little box -- oh, but you can't step 17 

out here and you can't step out of there.  Pretty 18 

soon what's the use of trying to ride the bike? 19 

   Well, in my case, what's the use of 20 

trying to be a fisherman?  So, my question to all of 21 

you is this:  Do you want commercial fishermen on 22 

the face of the earth or don't you?  If you do, then 23 

please allow us some wiggle room so we can do our 24 
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job to produce fish for people to eat, because 1 

that's what we do.   2 

   I'm afraid of the designation.  Maybe 3 

with a little more enlightenment -- I haven't been 4 

coming to the meetings like I should, and I don't 5 

peruse the websites maybe like I ought to to get 6 

more up on maybe this designation would be a good 7 

thing, because maybe there's going to be a thousand 8 

drill platforms out there and I won't be able to 9 

fish for that reason.  I don't know.  But what I 10 

have seen in the past has frightened me, and I don't 11 

see anything in the future that's telling me or 12 

showing me any different.  Thank you.  13 

   EUGENE KRAY:  Thank you, Lars.  Other 14 

comments from the audience?  Sarah, go ahead.  15 

   SARAH THOMPSON:  I just wanted to 16 

respond to -- I want to respond to one of your 17 

points.  Regarding the -- off of the west coast and 18 

then also south of Hatteras some of the areas being 19 

closed down.  I'm not sure if they were part of the 20 

MPA system or if that was a different managing 21 

entity.  But within the national system of MPA 22 

categories, there are two levels.  There's the 23 

conservation area and there's also a reserve area. 24 
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   And I believe what our letter would 1 

be proposing is a conservation area, which still 2 

allows for multiple uses including fishing.  So, I 3 

just wanted to clarify that we're not -- the letter 4 

was not advocating for a reserve area, only for 5 

conservation areas, so ...  6 

   EUGENE KRAY:  Any other comments?  7 

Yes, sir.  Please state your name and who you 8 

represent.  9 

   SAM MARTIN:  Sam Martin from Atlantic 10 

Cape Fisheries.  We represent 20 boats in our fleet. 11 

 Most of them are scallopers.  But we do have 12 

fishing permits for all these GRAs and all these 13 

sections. 14 

   I agree with Lars.  The problem is it 15 

may be good, but our feeling is it's going to put it 16 

on the target.  It's going to put it on the map for 17 

someone to look at in order to put us in a position 18 

of where we're going to have to not be able to fish 19 

in the area. 20 

   Take what's going on with scalloping 21 

right now.  We have a lot of closures we might be 22 

looking at for yellowtail closures up north, a lot 23 

more pressure down in Mid-Atlantic.  Some of these 24 
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areas that we work in are going to be really taxed. 1 

   If we get put out of certain GRAs 2 

because they're called MPAs in the future it does 3 

happen because it got -- you know, put on a map or 4 

it got targeted by different groups -- you know, 5 

we're going to have a big flurry of problems in the 6 

future. 7 

   Right now, everything's working fine. 8 

 And agreed, you're saying that's -- you know, 9 

nothing's going to change, all the regulations are 10 

going to stick, this is a vehicle to actually put it 11 

on the map so you can maybe help us out in the 12 

future.  That's good.  And that's great.  But we're 13 

always fearful of putting something on the map that 14 

we'll never get back.   15 

   And it's happened for years and years 16 

and I'm a fourth-generation fishermen.  And every 17 

time something got taken away from us or a target 18 

was put out so that some other group could look at 19 

it as a vehicle in order to hamper fishermen or hold 20 

their sustaining themselves back, it was never given 21 

back.  It was always taken away. 22 

   And I'll give you a for instance with 23 

striped bass.  You could walk on striped bass in 24 
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federal waters.  It was taken away.  It never came 1 

back.   2 

   It's happened in other things.  This 3 

gear restricted area is huge.  It's big.  It really 4 

has nothing to do with some of the things that it 5 

seems in my mind that -- you know, it's actually 6 

what it's for, what the MPA may be for.  You look at 7 

the other areas, it's just the canyons, just the 8 

deep water.  These southern and northern gear 9 

restricted areas, they're huge.  And if they come 10 

under the MPA like that and they become a vehicle 11 

for some other entity to put more pressure on the 12 

fishermen than is already there, then we're really, 13 

really going to be hurting.  And we have a lot of 14 

different fisheries that go on in these GRAs and 15 

it's going to be a nightmare in order to manage that 16 

in the future.  17 

   So, we are -- we're against making 18 

these MPAs, keeping them the way they are.  If it's 19 

not broke, don't fix it.  And right now, we're not 20 

in a position where we have to protect them in other 21 

avenues.  22 

   I realize there's more things coming 23 

on line.  You know, my principal boss Danny Cohen, 24 
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he's into the windmills, too, and we're dealing with 1 

MMS and we realize what's going on there.  But as 2 

far as what we have to do in Atlantic Cape's 3 

fisheries and all the other boats that we support in 4 

our two docks on the coast, we really think leave 5 

well enough alone. 6 

   If it becomes an issue where it has 7 

to be done and we realize it's going to hurt us in 8 

the future not to make it an MPA, then we're going 9 

to support you in that because we're going to want 10 

to protect ourselves.  But right now, we see it as 11 

an evil entity versus something that's going to help 12 

us in the future.  13 

   EUGENE KRAY:  Thank you.  Additional 14 

comments?  Yes, Marty. 15 

   MARTY BUZZES (phonetic);  Good 16 

morning.  Marty Buzzes, Cape May commercial 17 

fisherman.  I agree with Jimmy Lovgren, Greg 18 

DiDomenico and Lars Axelson and Sam Martin. 19 

   My question is we have -- my thought 20 

is we have a scup GRA --- southern scup GRA where 21 

there hasn't been scup landings because they've come 22 

out of there.  And we keep referring back to how 23 

important that southern scup GRA is and it doesn't 24 
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need to be in existence. 1 

   Second thought is when will this 2 

stop?  Okay?  Right now, we will all make boxes 3 

here, here, here.  Fish have no idea that they're in 4 

a box.  It's a scary thought that all of a sudden we 5 

can have boxes, we can just up and put boxes and say 6 

no commercial activity, no recreational activity.  7 

When will it stop?  8 

   And that's something -- before we go 9 

and put these in place, we better stop and thinking 10 

about this, stop and think about exactly what we're 11 

doing here.  And it's just making up imaginary boxes 12 

that say no fish, don't go in there.  That's silly. 13 

 Thank you very much.   14 

   EUGENE KRAY:  Thanks, Marty, but I'll 15 

reiterate what Sarah indicated before.  The existing 16 

regulations for those GRAs will not change.  They 17 

are in existence now.  And it will be retained under 18 

our authority.  That's my only comment to that.  19 

   Other comments from the public?  20 

 (No response audible.) 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  22 

Council members, discussion?  Steve?  Yes, sir. 23 

   GLENN GOODWIN:  Glenn Goodwin from 24 
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Sea Freeze.  You probably know my colleague, Geir 1 

Munsen, you're a little more familiar with.  But is 2 

there any mechanism in place that I can use to 3 

change the new tilefish EFH boundaries?  I've spent 4 

about 20 years fishing around Veaches canyon and 5 

some of the lines that were just drawn in there cut 6 

out a very productive area that we spent a lot of 7 

time in over the years.   8 

   And I've got some pictures that I 9 

passed around.  I gave Jason some yesterday.  Of 10 

some of the debris that we're towing up around there 11 

while we're squid fishing in some of the more 12 

environmentally friendly fisheries, like gillnets 13 

and lobster pots, and it just seems to me that some 14 

of the restrictions that are coming down on us are a 15 

little excessive.  If they move those boundaries a 16 

little bit, it would make a big, big difference for 17 

our operations.  18 

   So, I didn't know if there was a 19 

mechanism in place that I can -- or a method to go 20 

about having some of those analyzed.  Geir usually 21 

takes care of this end of the business for us, but 22 

you know, it's kind of busy with my old rusty boats 23 

and my 25 crew members.  So, we missed it and Jason 24 
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kind of alluded that there was a -- you know, it 1 

come up before the Council and be reconsidered, if 2 

they could redraw some of those corners that have 3 

been chopped off, as Lars mentioned earlier.  4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  5 

Gene, if I can respond to that.  I think -- I just 6 

had a sidebar with Pat.  I think modifying the 7 

boundaries of the GRA would require a framework 8 

action by the Council.  We'd have to have evidence 9 

on which to base that type of decision, but as that 10 

relates back to this discussion of MPAs, if we make 11 

these areas MPAs, that doesn't preclude us from 12 

modifying boundaries in the future. 13 

   There's a process laid out whereby 14 

the Council -- the nominating authority, which is 15 

the Council and/or the Service, simply submit 16 

amended boundaries for the MPA and that would 17 

automatically update it -- update the MPA. 18 

   But you're asking about not modifying 19 

the MPA but the GRA itself, and that would require 20 

initiating a framework type action.  But again, we 21 

just did the GRAs earlier this year --  22 

   GLENN GOODWIN:  I know.  23 

   COUNCIL CHAIRMAN RICHARD ROBINS:  -- 24 
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so, we've had to have basically some new 1 

information, you know, on the habitat and substrate 2 

to justify that type of decision, I think.  3 

   GLENN GOODWIN:  Yeah, it looks to me 4 

like the chart was given to the tilefishermen and 5 

then they kind of penciled in where they don't fish 6 

-- you know?  And I've been fishing around Veaches 7 

for a long time and I don't ever remember any amount 8 

of tilefishing going on.  And this seems to be what 9 

we were protecting in the first place, in more 10 

regards to the tilefish habitat area. 11 

   So, all right.  That's basically all 12 

the comments I had on that.  Thanks.  13 

   EUGENE KRAY:  Thank you, Glenn.  14 

Howard.  15 

   HOWARD KING:  Would the designation 16 

of a GRA to an MPA actually afford any more legal 17 

protection or is it primarily or exclusively a 18 

heightened awareness and exposing it to other 19 

audiences?  Did you catch that?   20 

   SARAH THOMPSON:  Again, it doesn't 21 

change any of the current regulations.  And Magnuson 22 

is still the governing body for GRAs and for that 23 

area. 24 
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   So, as far as other audiences, it's 1 

also a way for NOAA and the federal government to 2 

coordinate all the MPAs under all the different 3 

authorities, to strengthen the coordination perhaps 4 

talk about where more research needs to be done, 5 

more science studies, and as well as public outreach 6 

and kind of letting people know what's -- what's out 7 

there in the ocean.  I don't know that that public 8 

outreach is necessarily there.  9 

   So, as far as other audiences, it's -10 

- I mean, the process is now once this vote occurs, 11 

the letter goes back to the Regional Office and then 12 

the Regional Administrator will decide which ones to 13 

nominate forward to the MPA Center.   14 

   That will then be published in the 15 

Federal Register and there will be a comment period 16 

for the general public at that time.  And then it 17 

comes back to us and back to the Council.  18 

   So, that's the full process.  So, it 19 

will be publicly listed in the Federal Register for 20 

other groups and interested citizens and parties to 21 

see.  22 

   EUGENE KRAY:  Thank you, Sarah.  Pat 23 

Kurkul.  24 
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   PATRICIA KURKUL:  Thank you, Mr. 1 

Chair.  I need to leave soon, so I just wanted to 2 

make a few comments before I left.  And I'm mostly 3 

actually reiterating what Sarah and Gene and Rick 4 

have said. 5 

   You know, there's been some reference 6 

here to the areas that were designated for 7 

protection on the west coast, and I just want to 8 

point out that that is entirely separate process 9 

that had nothing to do with the MPA Executive Order. 10 

 That was a Presidential decision that's entirely 11 

separate from this exercise. 12 

   And the scup GRAs, right now, as 13 

configured -- as currently configured, from our 14 

perspective already meet the definition of an MPA.  15 

So, they're really already MPAs.  All we're saying 16 

is should we add them to the national list of MPAs?  17 

   And I think in doing that what we're 18 

doing is getting credit for already designating 19 

those.  So, under the MPA Executive Order, if you 20 

add them to this national list, it doesn't give 21 

anyone any authority to establish or manage MPAs or 22 

change these MPAs in any way, to restrict them in 23 

any way.   24 
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   That authority remains with the 1 

Council. And so it would go through -- any kind of 2 

change to these GRAs would go through the typical 3 

Council process, which is it's either a framework or 4 

an amendment, and it goes through the public process 5 

and it goes through proposed and final rulemaking. 6 

   And so again, this really doesn't 7 

change the process in any way.  It doesn't change 8 

the GRAs in any way.  It's some recognition that 9 

these areas have already been designated MPAs, and 10 

adding them to the list so that when the national 11 

list is compiled that in effect is credit given for 12 

those MPAs.   13 

   So, that's -- you know, my 14 

perspective on it.  Happy Holidays, everyone.  15 

   EUGENE KRAY:  Thanks, Pat.  Erling. 16 

   ERLING BERG:  Thank you, Mr. 17 

Chairman.  If one of these areas was designated MPA, 18 

does that preclude an oil company, say Exxon, big 19 

company, lots of money, to apply to the federal 20 

government, who has jurisdictions for mineral 21 

rights, for erecting a drilling tower, two or three 22 

or whatever they felt were necessary, and receiving 23 

it?  Would they be able to do that?  24 
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   SARAH THOMPSON:  In that case, the 1 

federal agency that's -- if it's MMS or whoever the 2 

agency is that they are approaching, it's their 3 

responsibility to kind of come to the managing 4 

entity of the MPA, in this case it would be the 5 

National Marine Fisheries Service, and say we're 6 

trying to do something in this area.  It's listed as 7 

an MPA, and we then have the -- the authority I 8 

guess isn't the legal term, I'll look to Joel for 9 

that -- but have the responsibility to say well, 10 

that is in existence to protect juvenile scup, 11 

you're going to have to come up with some ways to 12 

work around it.  And there could be that the agency 13 

says no, you can't do it in that area because of the 14 

juvenile scup issue.  15 

   So, it wouldn't be an automatic no, 16 

in other words, to an oil company, but it would 17 

force the federal agency -- in this case MMS or FERC 18 

or whoever, to come to NMFS and say we're proposing 19 

an action within the boundaries of something that 20 

you have listed in the inventory.  21 

 (Inaudible comments away from microphone.) 22 

   SARAH THOMPSON:  Right, which 23 

includes the avoid harm clause in the Executive 24 
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Order.  That's what they would be responding to.  1 

   EUGENE KRAY:  Okay.  Any other 2 

comments or questions from the Council?  Lee.  3 

   LEE ANDERSON:  The one thing that has 4 

worried me here in this discussion is that we're 5 

saying well, we want to designate these as MPAs.  6 

That's not what's happening. 7 

   What's going to happen is that they 8 

will be instituted -- we're going to add them to the 9 

collection that -- what is it called, the National  10 

--  11 

   PATRICIA KURKUL:  MPA Registry.  12 

   LEE ANDERSON:  We're going to add 13 

them to the registration of MPAs, which is a very 14 

broad definition.  But what's going to happen is the 15 

GRA, which is what we've called it, and those rules, 16 

will be added to that thing.  It will still be a 17 

GRA, it will be a Mid-Atlantic Council GRA.  It will 18 

not be an MPA in an area where there's strictly 19 

defined you can't fish there.  It's going to stay a 20 

GRA. 21 

   And I think that is a very important 22 

thing to remember.  And with your permission, Mr. 23 

Chair, I would like to further the discussion, make 24 
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a motion at this time.  1 

   EUGENE KRAY:  I have a motion that 2 

Jan has, if we can put it up on the board.  Jan, do 3 

you want to put that up? 4 

   Move that the Mid-Atlantic Council 5 

nominate the following gear restricted areas to the 6 

Regional -- Administrator that should be -- to the 7 

Regional Administrator as Marine Protected Areas, 8 

MPAs:  The scup northern gear restricted area/GRA, 9 

the scup southern gear restricted area/GRA, the 10 

tilefish GRA in Oceanographer and Lydonia canyon and 11 

the tilefish GRA in Veach Canyon, tilefish GRA in 12 

Norfolk Canyon.  13 

   The key word there is nominate, 14 

because we don't name them as such.  That -- we are 15 

nominating them to the Regional Administrator who 16 

then must take action on it.  And if she agrees, she 17 

would send it on to the MPA office for the 18 

directory.  19 

   LEE ANDERSON:  Gene, may I ask for a 20 

friendly amendment, please.  I think that the point 21 

I was just making is that we are not designate these 22 

as MPAs.  We are adding our GRAs to the national 23 

registry.  And so I would like to say that we 24 
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nominate the following gear restricted areas to be 1 

added to the national registry, and take out 2 

designated as MPAs.  3 

   I think that will ease some of the 4 

unrest in the audience, maybe not all, but I wanted 5 

to be clear that's what we're doing.  It is a GRA 6 

and it will serve the purpose that we've already 7 

said. 8 

   Do you accept that friendly 9 

amendment?  10 

   EUGENE KRAY:  Yes, I do.  Thank you. 11 

 We need a second on that motion, too.  12 

   LEE ANDERSON:  I'll second it.  13 

   EUGENE KRAY:  All right.  Seconded by 14 

Dr. Anderson.  Pat.  15 

   PAT AUGUSTINE:  It's in the kitchen. 16 

 I want to hit him with a hammer myself. 17 

   I want to go substitute motion, Mr. 18 

Chairman.  I'd like to substitute the motion by 19 

keeping everything exactly as it is --  20 

   JAN BRYAN:  Pat, I can't hear you.  21 

   PAT AUGUSTINE:  Oh, I'm sorry.  I did 22 

it again.  The substitute motion would be identical 23 

to the point where in this case we eliminate the 24 
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scup northern GRA and scup southern GRA. 1 

   The motion would read:  Move that the 2 

Mid-Atlantic Council nominate the following gear 3 

restricted areas to be added to the national 4 

registry for Marine Protected Area, which would be 5 

tilefish GRA in Oceanographer and Lydonia canyon, 6 

tilefish GRA in Veach Canyon and the Norfolk Canyon. 7 

 Thank you, Mr. Chairman.  8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 9 

right.  We have a motion, substitute motion.  10 

Seconded by Pete Himchak.  Discussion on the motion? 11 

 Pat.  12 

   PAT AUGUSTINE:  To the point, Mr. 13 

Chairman.  It's obvious there's major concern here, 14 

whether it's the public interpretation or public 15 

sense that this may very well turn into something 16 

eventually we don't want.  We've been promised -- 17 

promised -- we've been told that that won't happen.  18 

   I would recall 12 years ago when I 19 

had my first presentation from an environmental 20 

group from Albany, New York, Ms. Sara Chassis, laid 21 

out a plan of the whole east coast to protect over 22 

40 percent of it and identified at that time 23 

specific areas that we'd be allowed to fish in and 24 
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not.  1 

   And here I am, 12 years later, 2 

looking at an MPA at the national level that is now 3 

being put in place.   4 

   I'm also concerned that eventually we 5 

could find this as a means or use this as a means 6 

for eliminating bottom trawl type fishing gear.  And 7 

if that's the case, why don't we just openly say we 8 

move to eliminate bottom trawl fishing gear and be 9 

done with it. 10 

   Is this a good -- I hate to use the 11 

word, but this looks like and feels like a good 12 

touchy-feely thing to do because it's in the 13 

public's best interest, but doesn't do anything and 14 

doesn't accomplish anything, and the public doesn't 15 

fish 50 miles offshore, what's so good about it? 16 

   So, I'm having difficulty including 17 

all four.  I fully agree as described by Captain 18 

Jimmy Ruhle.  On his behalf, I would say -- and I 19 

think I'm taking words out of his mouth, the canyons 20 

are important.  If they fish there and go over the 21 

edge, they do bring up slow-growing coral that are 22 

affected, that we will lose.  And in my mind, having 23 

listened to him for six years, he convinced me that 24 
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doing anything other than protecting those would be 1 

overkill.  So, that's my position, Mr. Chairman.  2 

   EUGENE KRAY:  Thank you, Pat.  3 

Howard.  4 

   HOWARD KING:  A question for Sarah.  5 

In a motion such as this, is it just as correct to 6 

say to be added to the national registry of Marine 7 

Protected Areas rather than as?  Would that also be 8 

correct or will they actually be renamed Marine 9 

Protected Areas?  10 

   SARAH THOMPSON:  I think it's fair to 11 

say as -- nominated to the list of Marine Protected 12 

Areas.  Because they already are -- yes, yes.  13 

   EUGENE KRAY:  Mr. Chair -- Rick. 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  15 

Thank you, Gene.  You know, we've heard a lot of 16 

concerns when we moved forward with this in terms of 17 

the written comments and the comments we heard today 18 

publicly.  And they relate I think mainly to some 19 

speculation that perhaps the status of these areas 20 

would change in terms of management authority.  21 

   I think that's probably what most of 22 

the concerns hinge around.  And as we've heard, in 23 

order for that to happen, the law would have to be 24 
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changed.  Our existing management authority under 1 

Magnuson and the Service -- the authority we share 2 

with the Service would have to be subordinated 3 

through some significant change in the law. 4 

   And you know, I think for the 5 

foreseeable future, as we look forward -- and the 6 

Ecosystem and Ocean Planning Committee has been 7 

doping this -- to the increasingly diverse uses of 8 

the ocean, it's important and imperative, I think, 9 

for the benefit of our region's fisheries that the 10 

Council and the Service be very intimately engaged 11 

in these types of collaborative management issues. 12 

   And I think ultimately the fisheries 13 

were better off with the Council and the Service 14 

having a strong seat at that table to deal with 15 

these issues and to deal with the -- in this 16 

example, the MPA network.  17 

   Now, the program as it exists under 18 

the experience order is just a coordinating entity. 19 

 It only has coordinating authority.  It doesn't 20 

have management authority.  It doesn't have 21 

nominating authority.  And frankly, as we look at 22 

the changing uses of the ocean, I think it's 23 

important that the Council have a strong seat at 24 
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that table.  And I think that's ultimately in the -- 1 

to the benefit of the region's fisheries.  2 

   The existing regulations don't 3 

change, and if we want to change the boundaries of 4 

the MPA going forward, we still have the authority 5 

jointly with the Service to do that.  6 

   We go through the normal rulemaking 7 

process.  If, for example, we decide we have to 8 

change the boundaries on either the scup GRAs or the 9 

offshore canyons, we're still free to do that.  10 

We're also free under the framework if we want to 11 

remove a site from the MPA network, we can do that 12 

by -- with the concurrence of the Service by 13 

submitting a request to withdraw the MPA from the 14 

network.  15 

   So, I think we have an opportunity to 16 

preserve our management authority, but also to be 17 

constructively engaged.  And I think that's 18 

ultimately for the benefit of the region's 19 

fisheries.  20 

   EUGENE KRAY:  Yes, Pete.  21 

   PETER HIMCHAK:  Yes.  Thank you, Mr. 22 

Chairman.  I'm supporting the substitute motion.  23 

And Rick, I agree with all that you say, but I don't 24 
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think we're diluting the impact that the Council can 1 

play on gear restricted areas by not designating 2 

this as a Marine Protected Area.   3 

   And I'm sorry, I share the fear of 4 

the umbrella effect.  And I read issues about 5 

creating a network of Marine Protected Areas as a 6 

tool in developing ecosystem management.   7 

   And I mean we're all sold on 8 

ecosystem management for the future, but again as -- 9 

once I see a network, I see an ability or I see a 10 

framework under which all areas can essentially 11 

experience some kind of common action.  And that's 12 

what I don't think is necessary in the scup gear 13 

restricted areas.  It's not a habitat-based issue.  14 

I can still come in and explore for oil and gas. 15 

   So, I'm sorry.  I support the 16 

substitute motion.  17 

   EUGENE KRAY:  Greg DiDomenico.  18 

   GREG DIDOMENICO:  Just brief comments 19 

on the motion.  The fishing public and the non-20 

fishing public can absolutely understand why we 21 

protected those tilefish habitats.  They understand 22 

old growth corals, cold corals, unique areas.  They 23 

even understand spawning aggregations and spawning 24 
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sites because they are unique. 1 

   These three areas or four areas 2 

people can understand and comprehend why they need 3 

protection.  4 

   Without going into all the semantics, 5 

I think it's very difficult for the fishing public 6 

to really understand why the GRAs -- because they're 7 

not necessarily contained of unique habitat -- why 8 

they need or require the same level of protection.  9 

And I think that's going to be an overriding fear 10 

from the general -- well, from the fishing public. 11 

   So, again, we understand why these 12 

areas need protections, but we do not understand why 13 

the GRAs would fall under the same level of 14 

protection.   15 

   EUGENE KRAY:  Jim Lovgren.  16 

   JAMES LOVGREN:  Thank you.  Jim 17 

Lovgren, Fishermen's Dock Co-op.  I support the 18 

substitute motion there.  I think this is the right 19 

way to go.  20 

   Rich, your comments there that we can 21 

always remove an area if we deem necessary, I think 22 

it would be far more prudent to not put it there in 23 

the first place as opposed to saying we can remove 24 
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it later.  You can always add it later.  But once 1 

you put it there, you'll never remove it from that 2 

designation.   3 

   A simple quote that you've all heard 4 

before.  I'm from the government, and I'm here to 5 

help you, and I'm sorry I don't trust you.  And 6 

that's not the Council, okay?  I trust the Council 7 

to do what's right.  You guys work with the industry 8 

very well, so forth.  You do a good job.  It's the 9 

people above you I don't trust, okay?  There's 10 

agendas being driven by the Commerce Department, but 11 

the multi-national corporations that run it.  To 12 

create and MPA and say well, maybe we can still 13 

drill for oil there?  What is the point there?   14 

   I'm going to point out, Gene, I had 15 

Clean Ocean Action here twice pushing a clean ocean 16 

zone from Long Island to Cape May that would -- 17 

Congressional legislation that would ban the 18 

extraction of non-renewable material from the New 19 

York Bight area.  Okay?  And basically it was 20 

tabled, legislation wasn't completed.  It's been 21 

completed for a number of years now. 22 

   Just recently came in front with LNG 23 

issue.  That was tabled, too.  24 
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   You guys have had chances to address 1 

this issue here of having oil wells in the Mid-2 

Atlantic, okay?  There's huge natural gas reserves 3 

out there.  They want to drill on them.  They want 4 

to export them from the mudhole area, from LNG 5 

facilities, and you have the opportunity to say hey, 6 

we don't want that.   7 

   And I hope this Council will take up 8 

that position and me, Clean Ocean Action, be glad to 9 

work with you towards that goal.  Let me know what 10 

we need to do. 11 

   Anyway, as I say, we support this 12 

here.  It's effective.  Rather than saying we can 13 

remove it later, you can add it later.  Thanks.  14 

   EUGENE KRAY:  Dr. Anderson.  15 

   LEE ANDERSON:  I'm concerned here 16 

about the procedure.  I think it is fair that we 17 

have a discussion -- as it's going this way, that we 18 

have a discussion on tilefish GRAs and scup GRAs. 19 

   Now, as I've been having a sidebar 20 

with Rick here, if we have this substitute motion, 21 

that will prevent us from voting on them separately. 22 

 Because we're doing that.  23 

   So, what I would -- I don't know how 24 
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to -- if that's the case, I would still want to have 1 

a separate discussion on both, and so I would ask if 2 

Gene would -- we could go back to the first 3 

amendment and have it only deal with tilefish.  We 4 

take a vote on that.   5 

 (Inaudible comments away from microphone.)  6 

   LEE ANDERSON:  I'm talking about a 7 

procedure.  I'm asking a question.  And then you can 8 

remove your substitute motion because it does the 9 

same thing.  Then we will just vote on a tilefish 10 

one and then it still leaves the prerogative to have 11 

another motion on the scup where we can talk about 12 

them separately.  13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  14 

Just on that point, Lee, the way to get there from 15 

here is to move to table this motion and then to 16 

divide the question.  17 

   LEE ANDERSON:  Thank you.  I would 18 

move to table this motion and then divide the 19 

previous one. 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Two 21 

motions.  22 

   LEE ANDERSON:  Two motions, yes.  All 23 

right.  I move we table this motion, first.  Okay.  24 
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All right. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Not 2 

debatable.  Is the Council ready for the question?  3 

  4 

 (Motion as voted.) 5 

 {Move to table substitute motion.} 6 

   COUNCIL CHAIR RICK ROBINS:   All 7 

those in favor of tabling the motion -- it's not 8 

debatable. 9 

   All in favor, please raise your 10 

hands.  11 

 (Response.) 12 

   COUNCIL CHAIRMAN RICHARD ROBINS:  13 

Sixteen.  Opposed, like sign.  14 

 (Response.) 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  One 16 

opposed.  Abstentions, like sign.  17 

 (No response.)  18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  No 19 

abstentions.  The motion carries.  20 

   EUGENE KRAY:  Now do we want to 21 

separate the motions?  22 

   COUNCIL CHAIRMAN RICHARD ROBINS:  23 

Back to the first motion.  Lee, do you have a -- 24 
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well --  1 

   LEE ANDERSON:  Can we do it by a 2 

friendly or should we -- okay.  I would move that we 3 

separate this motion and that we vote on the GRAs 4 

for tilefish and scup separately.  Does anybody have 5 

any preference which goes first?  And we look at 6 

scup first. 7 

   EUGENE KRAY:  Is there a second to 8 

that motion?  John McMurray second.  Discussion on 9 

the motion?  Pat.  10 

   PAT AUGUSTINE:  Thank you, Mr. 11 

Chairman.  Without beating this issue to death, it 12 

seems like most of the comments that have been made 13 

both by the audience and Council members should 14 

cover our concerns.  And as reiterated, and I won't 15 

belabor the point, the concern is that we are going 16 

down a slippery slope, we think we know what could 17 

happen. I'm afraid of what might happen.  And 18 

therefore, I cannot support the motion, Mr. 19 

Chairman.  20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  21 

Pete.  22 

   PETER HIMCHAK:  Mr. Chairman, I think 23 

this -- separating the motion dilutes the message 24 
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coming out of the Council.  The Council should make 1 

one recommendation, not have a separate ledger for 2 

one area and another. 3 

   I'm opposed to the motion because 4 

again it becomes a popularity contest here on scup 5 

and tilefish.  The Council should have one message 6 

on the entire issue, not separate components. 7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  8 

Lee.  9 

   LEE ANDERSON:  Well, in response, 10 

Peter, I agree with you, but I'd look at it a 11 

different way.  The substitute motion would only 12 

look at one, so we would not be having a Council 13 

vote that looks at them all, it only looks at one. 14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  15 

Pete.  16 

   PETER HIMCHAK:  Well, Mr. Chairman, 17 

in that case, you have the ability to vote down the 18 

substitute motion.  19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  20 

Pat.  21 

   PAT AUGUSTINE:  I was going to start 22 

quoting Roberts Rules of Order, but then that's 23 

going to get complicated, too.  I would agree with 24 
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Peter Himchak that this is a case where we're 1 

talking about identifying four areas within the Mid-2 

Atlantic region that come up to the recognized level 3 

of being considered as MPAs. 4 

   I thought we had a lengthy discussion 5 

on which we could support and not support, and when 6 

I look at tabling the substitute motion, in my mind, 7 

if we voted down the substitute motion, then you're 8 

back to the original motion and then you would have 9 

further debate on it. 10 

   So, I can really get complicated with 11 

this thing and say I would move to table this motion 12 

indefinitely, and then this motion is dead and we'll 13 

be locked in on a battle back and forth.  14 

   I think Peter's right.  Let's make 15 

this simple, go back to where we were -- defeat this 16 

motion, go back to the substitute motion, take 17 

action on that.  That fails, you go back to the 18 

original motion and that's your decision and vote on 19 

that.  That's my recommendation, Mr. Chairman. 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  I 21 

think if you table this motion, then you're back to 22 

the main motion as -- the original motion is the 23 

main motion, and that's responsive, I think, to what 24 
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Pete Himchak was discussing.  I don't think we can 1 

table the --  2 

   PAT AUGUSTINE:  Point of order, Mr. 3 

Chairman.  No, I would then move the tabled motion 4 

back to the table.  The tabled motion's not dead.  5 

It's just sitting there waiting for us to take 6 

action on the substitute motion.  So, I think we 7 

could take a vote on this or table this motion, 8 

which complicates it. 9 

 (Inaudible comments away from microphone.)  10 

   PAT AUGUSTINE:  Mr. Chairman, the 11 

simple way to do it would be go back -- either 12 

remove this motion, take the tabled motion put it 13 

back on the table, let's do it, agree to it, or 14 

defeat it.  If we defeat it, we go back to the 15 

original motion.  And that solves your problem to 16 

further discussion on both at the same time.  17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  18 

Lee.  19 

   LEE ANDERSON:  It doesn't solve my 20 

problem because I -- the whole purpose of doing it 21 

is that I wanted a separate discussion on both of 22 

them.  So, I would request if we vote (inaudible) 23 

try to -- you can have a vote on whether you want to 24 
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have a separate discussion.  1 

   EUGENE KRAY:  Okay.  There's a motion 2 

on the floor to separate tilefish and scup.     3 

 (Motion as voted.) 4 

 {Move to separate motion to vote for tilefish and 5 

 scup separately.} 6 

   COUNCIL CHAIR RICK ROBINS:  All in 7 

favor, raise your hands.  8 

 (Response.) 9 

   EUGENE KRAY:   Opposed.  10 

 (Response.)  11 

   EUGENE KRAY:  Two.  Three.  Okay.  12 

The motion is defeated.  Now we're back to the main 13 

motion.  I'm confused.  Oh, separated.  I'm sorry.  14 

We're -- separated, okay.  Which one do we want to 15 

take first?  Lee, it's your motion.  16 

   LEE ANDERSON:  Didn't the motion say 17 

scup?   18 

   EUGENE KRAY:  Well, the first one 19 

that's listed is scup, so ...  20 

   LEE ANDERSON:  So, we can take scup  21 

-- do we need a motion to that?  My motion -- 22 

(inaudible).  23 

   DANIEL FURLONG:  You know, I hate to 24 
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say that we sound like the New England Council here, 1 

but that's what we sound like -- you know?  You 2 

still have that tabled motion, which was the 3 

substitute motion, that's sitting there.  4 

   Yeah, you tabled the substitute.  So, 5 

you've got to deal with it this meeting, because 6 

it's tabled.  7 

   LEE ANDERSON (No microphone):  But we 8 

have to finish (inaudible).  9 

   DANIEL FURLONG:  I don't think you 10 

voted to separate them yet. 11 

   UNIDENTIFIED:  It failed.  12 

   DANIEL FURLONG:  It failed. 13 

   UNIDENTIFIED:  They just separated 14 

it.  15 

   EUGENE KRAY:  That was the vote, the 16 

14 to three vote. 17 

   UNIDENTIFIED:  The motion failed.   18 

   EUGENE KRAY:  The motion carried.  19 

All right.  I'm not sure this is legal.  Let's try 20 

it this way.  Joel, tell me if I'm -- where's Joel? 21 

   UNIDENTIFIED:  He's gone.  22 

   EUGENE KRAY:  Oh.  23 

   DANIEL FURLONG:  They all left.  24 



  
 

 

 
 
 

 146

   EUGENE KRAY:  If you put --  1 

   PAT AUGUSTINE:  Mr. Chairman?  2 

   EUGENE KRAY:  Yes, Pat.  3 

   PAT AUGUSTINE:  He has done exactly 4 

what I did by putting a substitute motion on for the 5 

tilefish, but we're going to vote -- actually, we're 6 

going to do exactly what I tried to do.  So, I would 7 

suggest that the motion read move to substitute -- 8 

I'm sorry.  That the motion read to identify the 9 

scup GRA as candidate sites for consideration for 10 

the MPA Register.  And that would end it.  11 

   And then the second one would be 12 

either take the substitute from the table or not.  13 

May not have to do anything with that.  14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  15 

Gene, all we need to do is divide the question at 16 

this point, put it on the board for the scup first, 17 

vote that up or down.  18 

   EUGENE KRAY:  Yeah. 19 

   COUNCIL CHAIRMAN RICHARD ROBINS:  And 20 

then do the second part of the motion.  21 

   EUGENE KRAY:  Jan, just take the 22 

canyons out of that.  Okay.  There's the motion. 23 

   LEE ANDERSON:  May I?  Well, it's up 24 
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there.  The reason I split it, Pat, is that Rick 1 

told me that if we didn't we couldn't come back and 2 

look at them separately, the scup, because the 3 

substitute motion would have said only one and it 4 

would have been redundant.   5 

   My whole purpose is to have free and 6 

open discussion on the Council floor.  So, that's 7 

what we're doing.  That's where we're at.  8 

   EUGENE KRAY:  Peter, have your 9 

comments been overridden by all of this nonsense 10 

that we've been doing here?  11 

   PETER deFUR (No microphone):  12 

Overcome by events.  13 

   EUGENE KRAY:  Okay.  Pete.  14 

   PETER HIMCHAK:  Yes.  Mr. Chairman, I 15 

just see this tabling and substitute and separating 16 

as a divisive factor.  We had a substitute motion 17 

that was restricted to the canyons.  You vote it up 18 

or you vote it down.  And that includes essentially 19 

your vote on whether scup is included or just the 20 

tilefish issue.  So, I would prefer personally -- 21 

and we have a substitute motion that essentially 22 

calls the questions independently on tilefish and 23 

scup.  And I don't see the need for all this.  24 
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   EUGENE KRAY:  That motion has been 1 

tabled.  We're beyond that.  2 

   UNIDENTIFIED:  Point of order, Mr. 3 

Chairman.  4 

   EUGENE KRAY:  All right.  There's a 5 

motion on the board.  Yes, Jan. 6 

   JAN BRYAN:  Who's the first and the 7 

second on the scup?  8 

   EUGENE KRAY:  Oh, yeah.  We need -- 9 

the original maker of the motion, which would be me. 10 

 And the second was who?  Lee Anderson.  11 

   All right.  We have a motion.     12 

 (Motion as voted.) 13 

 {Move that the Mid-Atlantic Council nominate the 14 

 following Gear Restricted Areas to be added to the 15 

 National Registry as Marine Protected Areas, MPAs:  16 

 Scup Northern Gear Restricted Area (GRA) 17 

 Scup Southern Gear Restricted Area (GRA)} 18 

   COUNCIL CHAIR RICK ROBINS:  All those 19 

in favor, raise your hands.  This motion, scup. 20 

 (Response.)  21 

   DANIEL FURLONG:  Fifteen. 22 

   EUGENE KRAY:  All those opposed. 23 

 (Response.)  24 
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   EUGENE KRAY:  All right.  The motion 1 

fails.   2 

   Now we're back to the second part of 3 

that, the canyons.  I don't think we need any more 4 

discussion on this.     5 

 (Motion as voted.) 6 

 {Move to substitute above so that the Mid-Atlantic 7 

 Council nominate the following Gear Restricted 8 

 Areas to be added to the National Registry as 9 

 Marine Protected Areas (MPAs): 10 

 Tilefish GRA in Oceanographer and Lydonia Canyon 11 

 Tilefish GRA in Veatch Canyon 12 

 Tilefish GRA in Norfolk Canyon} 13 

   COUNCIL CHAIR RICK ROBINS:  All those 14 

in favor?  15 

 (Response.)   16 

   DANIEL FURLONG:  Seventeen. 17 

   EUGENE KRAY:  Opposed?  18 

 (No response.)  19 

   EUGENE KRAY:  Abstentions?  20 

 (No response.)  21 

   EUGENE KRAY:  The motion passes.  22 

That's all I have, Mr. Chairman.  Yes? 23 

   HOWARD KING:  Who was the maker and 24 
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seconder of that motion?   1 

   EUGENE KRAY:  Kray and Anderson.  2 

   DANIEL FURLONG:  Excuse me.  One 3 

thing I want to do is draw your attention back to 4 

Tab 13 and the letter from the Regional 5 

Administrator to the Council.  In the next to the 6 

last paragraph, she says:  For sites the Council 7 

recommends not be included a brief justification for 8 

that conclusion is requested.  9 

   So, for those that were rejected, the 10 

rationale is?  11 

   EUGENE KRAY:  Pat.  12 

   PAT AUGUSTINE:  Any number of the 13 

things that were brought to the table.  One is 14 

concern that this has been successfully identified 15 

or these areas have been successfully identified as 16 

GRAs and have worked very effectively.  I think 17 

that's probably the clearest reason, but we could go 18 

on to say that concern voiced by the affected 19 

sectors and a lack of -- this is testy words now -- 20 

that's enough?  21 

   EUGENE KRAY:  Lack of confidence.  22 

   PAT AUGUSTINE:  And lack of 23 

confidence.  Yeah, that was a good one.  Thank you, 24 
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Dr. Kray.  Lack of confidence in the ability of 1 

maintaining the definition of MPA as we presently 2 

understand it.  And thirdly, concern that at a later 3 

date some action might be taken that would affect 4 

our decision now of turning these GRAs into an MPA. 5 

   It's going to take some wordsmithing, 6 

but that's a start.  7 

   DANIEL FURLONG:  Thank you very much. 8 

 Appreciate that.  9 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 10 

right.  That concludes the MPA issue.  We do have a 11 

couple of items left for consideration.   12 

   Under Continuing and New Business, we 13 

have -- Pat, do you have an HMS presentation?  HMS 14 

Report?  15 

   PAT AUGUSTINE:  Yes, I do, Mr. 16 

Chairman. 17 

 _________________________________________ 18 

 HIGHLY MIGRATORY SPECIES COMMITTEE REPORT 19 

   PAT AUGUSTINE:  There was a document 20 

that was passed out yesterday, I believe, on the 21 

summary of the 21st regular meeting of the ICCAT 22 

meeting in Brazil.  And very succinctly describes 23 

what happened and how successful we were.  24 
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   There was also a letter that was 1 

posted by NOAA on the issue statement in ICCAT 2 

annual meeting and the success -- and not so much 3 

success that we had at that meeting.  4 

   However, it's been identified and 5 

recognized as probably one of the most successful 6 

meetings the U.S. delegation has had in recent 7 

meetings.  8 

   The Compliance Committee, headed up 9 

by -- chaired by Dr. Chris Rogers, and under his 10 

leadership, made unprecedented progress and held 11 

countries accountable for compliance in fractions 12 

through formal identifications.  13 

   They actually were asked on the 14 

record whether they were complying or not complying 15 

and they were given a report card.  16 

   The countries that have compliance 17 

issues, there were 38 of the 48, and those folks 18 

have to come -- are being taken to task as of the 19 

next March meeting.  And possibility of those 20 

identified countries having future sanctions placed 21 

on them, among other things that we're trying to 22 

change as the illegal fishing that's going on and 23 

prove the submission of fishing data that the 24 
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science of the SERS uses as their basis for 1 

determining what the quotas will be for the 2 

following year. 3 

   The U.S. was successful in leading 4 

the charge on reducing the total allowable catch for 5 

the European community, which has usually tripled 6 

its harvest as opposed to what its quota had been.  7 

   I would suggest, Mr. Chairman, that 8 

we -- under your signature, we write a letter to Dr. 9 

Rebecca Lent commending her for an outstanding 10 

leadership role that she played and identifying Dr. 11 

Chris Rogers as the Chairman of the Compliance 12 

Committee for his tireless efforts in putting forth 13 

a plan that all the countries have signed onto. 14 

   And there was no question that the 15 

direction that we're going with management of 16 

tunafish is well on its way to recovery.  When you 17 

consider that the European community was fishing at 18 

a quota of about 30,000 metric ton two years ago, 19 

landing upwards of 60,000 metric ton.  They have now 20 

agreed to a quota of something in the area of 13,500 21 

metric ton.  And they're going down further and 22 

further.  And hopefully, within the next two years, 23 

they'll be down to about 8500 metric tons.  So, our 24 
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management team there was very successful.  I think 1 

we should be very proud of them.  2 

   Behind Tab 14, I'll make this quick. 3 

 Behind the first page, which was the Mid-Atlantic 4 

five-year plan, second page, there is an update on 5 

landings of large, medium and giant bluefin tuna. 6 

   As some of you have heard, there has 7 

been an extremely large body of mid, medium and 8 

giant tuna up in the Gulf of Maine.  And if you look 9 

at that report, you'll note that we have harvested 10 

approximately twice as many fish in addition to 11 

gross weight of almost twice as much in 1990 -- 2009 12 

as we did in 2008. 13 

   Following that is the swordfish 14 

landing update.  You flip to that to look at it. 15 

   Following that is the proposed 16 

adjustment to Atlantic bluefin tuna category.  I'm 17 

going to make a motion.  Jan, do we have it?  Either 18 

one.  Try the one on the Atlantic Highly Migratory 19 

Species fishery.  Bluefin tuna.  Bluefin tuna.  20 

   I'd like to offer up a motion for 21 

your consideration.  NMFS has proposed based on 22 

advice from the advisory panel -- not up there.  23 

 (Pause.)  24 
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   PAT AUGUSTINE:  That will be followed 1 

by the second motion.  So, we would write a letter 2 

supporting the Atlantic bluefin tuna season change 3 

and retention limits adjusted.  And rather than 4 

going to the Federal Register, it's listed as 5 

RIN0648-AX85.  Specifically, to increase Atlantic 6 

bluefin tuna general category maximum daily 7 

retention limit, allow the general category season 8 

to remain open until the January subquota is 9 

reached, and increase the harpoon category daily 10 

retention limit.  11 

   So, Mr. Chairman, I would move that 12 

we take some action on that.  I'd offer that up as a 13 

motion.  14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  15 

Pat, is this -- before I ask for a second, can you 16 

tell me is this what the Service has proposed in 17 

rulemaking?  18 

   PAT AUGUSTINE:  In the detail, Mr. 19 

Chairman, we can go back here and I'll show you what 20 

that is, or tell you what that is.  Let's see.   21 

   Well, as described, the proposal is 22 

to adjust the bluefin tuna to increase the general 23 

category maximum daily retention limit, allow the 24 
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general category season to remain open, et cetera.  1 

   The intent of the proposed rule is to 2 

enable more thorough utilization of the available 3 

U.S. bluefin tuna quota while ending bluefin tuna 4 

overfishing, rebuilding the stock by 2019, to 5 

minimize the bycatch and bycatch mortality.  6 

   The key here is we need to utilize 7 

more of our bluefin tuna quota primarily because we 8 

stand a chance of losing some of that quota to the 9 

ICCAT, other countries.  And we have not harvested 10 

50 percent or so of our bluefin tuna quota.  So, 11 

that's the reason for this increasing their ability 12 

to stay open and increasing their bag limit.  13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  14 

Pat, is there a second to the motion?  Thank you.  15 

Is there a second to the motion?  Gene.  Are there 16 

any -- yeah, Preston.  17 

   PRESTON PATE:  Pat, was there any 18 

discussion about how that retention increase would 19 

affect the geographical and temporal distribution of 20 

these fish?  If the quota is caught up because of 21 

this bag limit increase while the fish are in the 22 

Gulf of Maine, that minimizes the opportunity for 23 

the southern fishermen to harvest the fish before 24 
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the normal southern migration takes place this time 1 

of the year in January and February.  2 

   PAT AUGUSTINE:   Well, the Advisory 3 

Panel didn't have a problem with it, and they had 4 

supported this.  There was -- it was voiced -- their 5 

concern was voiced.  But the number of fish that 6 

were being taken did not -- they did not indicate 7 

that it was going to have a negative effect upon it. 8 

   There's some comments in here.  The 9 

details are in the discussion part of it.  But I 10 

don't recall any group that specifically said they 11 

would not support this.  12 

   The biggest concern is that the U.S. 13 

is going to lose their quota.  14 

   COUNCIL CHAIRMAN RICHARD ROBINS:  15 

Other comments on the motion?   16 

 (No response audible.) 17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Is 18 

there any objection to the motion?   19 

 (No response audible.) 20 

   COUNCIL CHAIRMAN RICHARD ROBINS:  21 

Seeing none, we'll send a letter, Pat.  Thanks.  And 22 

you had one other --  23 

   PAT AUGUSTINE:  One other motion, Mr. 24 
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Chairman, yes.  As you went further back in Section 1 

14, in the NMFS request application for 2 

participation in the Atlantic Highly Migratory 3 

Species 2010 shark research fishery.   4 

   As you all may recall, in the last 5 

report, two or three meetings, we talked about how 6 

the total number of vessels fishing for sharks has 7 

been reduced dramatically.  And if you read down by 8 

the third paragraph, it will indicate that only a 9 

handful of vessels will be allowed to fish in the 10 

small coastal shark and -- group in that area.  11 

   So, there have been significant 12 

number of open complaints about how fishermen have 13 

been pushed out of the fishery.  But the constraints 14 

are such that those that qualify to participate in 15 

this will be allowed to continue to harvest 45 16 

sandbar sharks and 33 non-sandbar sharks at a clip. 17 

   They're allowed an average of two 18 

trips per month.  There has been a dramatic decrease 19 

in the shark fishermen on small coastal sharks. 20 

So, that's all the background paperwork for that.  21 

   Then we flip over to a letter that 22 

was submitted to Dear Consulting Parties from Margo 23 

Schultze, that we responded to a request for 24 
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information about changing the season, and our 1 

Chairman wrote that letter -- this up here did not 2 

relate to that.  3 

   NMFS proposed changing the opening 4 

dates for the 2010 shark fishing season,.  Opened 5 

the pelagic shark and shark research fisheries on or 6 

about January 1st.  Keep the SCS fishery closed 7 

until effective date for the final rule.  Open the 8 

non-sandbar LCS fishery in the Gulf of Mexico and 9 

Atlantic regions on July 15th.  And we wrote a 10 

letter to that effect and we supported it. 11 

   Beyond that, we have proposed quotas 12 

and opening dates for non-sandbars.  Table 1.  13 

Continue past that and go to Section 15.  And under 14 

that, behind the resumes and vitaes of all the 15 

candidates for SCS, under -- Page 59-508, Federal 16 

Register Notice, summary there was talking about the 17 

2010 annual determination for sea turtle observer 18 

requirement. 19 

   And Peter Himchak raised a question 20 

were we going to get to this.  And if you've had an 21 

opportunity to look through this document, very 22 

comprehensive.  And what it actually does by 23 

agreeing to this document, if it passes in full, it 24 
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will allow NMFS to identify specific vessels -- a 1 

limited number if you will, vessels in each of the 2 

fisheries identified that could be required to carry 3 

an observer.  4 

   And the reason is to determine what 5 

the sea turtle interactions are.  And if you go to 6 

the very last page, it will give you a listing of 7 

all of those types of fisheries that will be 8 

affected.  And in our case, it's Atlantic shellfish 9 

bottom trawl, Mid-Atlantic bottom trawl, Mid-10 

Atlantic midwater trawl, gillnet fishery, Mid-11 

Atlantic gillnet, North Carolina inshore gillnet, 12 

trap and pot fisheries, Atlantic blue crab, Atlantic 13 

mixed species and northeast Mid-Atlantic American 14 

lobster.  And then pound net weir Mid-Atlantic haul 15 

and beach seine, Mid-Atlantic menhaden purse seine. 16 

   So, I read this through twice.  It's 17 

very complex, very complicated.  By us agreeing to 18 

this, it means that we are willing to have observers 19 

on these vessels that are participating within those 20 

fisheries.  And I don't know how we not only as a 21 

Council -- well, as our Council, are going to get 22 

away from or around the need for more information on 23 

sea turtles and what's happening to them.  24 
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   So, I propose the motion -- got a 1 

motion up there?  That's it.   2 

   COUNCIL CHAIRMAN RICHARD ROBINS:  3 

Pat, are you into an HMS issue at this point or 4 

Protected Resources?  5 

   PAT AUGUSTINE (No microphone):  6 

(Inaudible.)  7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  8 

Okay.  This is a Protected Resources action, right?  9 

   PAT AUGUSTINE (No microphone):  10 

(Inaudible.)  11 

   COUNCIL CHAIRMAN RICHARD ROBINS:  12 

Rich?  Can you comment on this, Rich?     13 

   RICHARD SEAGRAVES:  Yeah.  This was 14 

put in the briefing book.  The Federal Register 15 

Notice on this was November 18th.  It came out 16 

before we published our agenda for this meeting, so 17 

we couldn't take it up as a Protected Resources 18 

Committee issue.  But we put it in the book. 19 

   I think Pat already described what it 20 

is.  But before we get into that, does he have -- do 21 

you have any more action on the HMS stuff?  22 

   COUNCIL CHAIRMAN RICHARD ROBINS:  23 

Well, did you have -- this isn't HMS.  Did you have 24 



  
 

 

 
 
 

 162

anything else under HMS?  1 

   PAT AUGUSTINE:  No.  I got so carried 2 

away -- I was excited about this, and I thought we 3 

were going to make a motion on this, too.  No, I 4 

finished on HMS.  Thank you, Rich.  5 

   PETER HIMCHAK:  Mr. Chairman --  6 

   PAT AUGUSTINE:  Don't ever put me on 7 

assignment where you expect some section to be in a 8 

section that it's not supposed to be.  Thank you, 9 

Mr. Chairman.  10 

   PETER HIMCHAK:  Mr. Chairman, let me 11 

comment on this Federal Register Notice.  I had the 12 

-- this annual determination process of putting 13 

observers on identified fisheries, I mean NMFS has  14 

-- they have the authority right now under the 15 

Endangered Species Act.  And this is going on where 16 

they put observers on different fisheries throughout 17 

the year to document turtle takes. 18 

   So, this is not something new.  19 

They've been doing this for years.  What is new is 20 

the annual determination process where they come up 21 

and they actually formulate the allocation of 22 

observer coverage by fishery, by port, it's supposed 23 

to be, and by season.  24 
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   And the states were called -- were 1 

brought into a workshop in September of 2008 and 2 

they explained the legalities of this, and they 3 

wanted the states to be active partners in how the 4 

allocation of observers would be formulated. 5 

   And we -- a number of states wrote 6 

comments that are incorporated into this Federal 7 

Register Notice, but more importantly, I bring this 8 

up because I think each state -- and I met with our 9 

endangered non-game species program person last week 10 

to write a letter on behalf of the Division of Fish 11 

and Wildlife to reaffirm to the NMFS our willingness 12 

to maintain this active partnership.  13 

   In other words, we want to sit down 14 

with them at the beginning of the year or before 15 

they allocate observers and go over how many go to 16 

gillnetters out of a certain point, how many go to -17 

- because there are two reasons for this.  One is to 18 

ensure that a particular port or a particular group 19 

of fishermen do not bear an out of proportion burden 20 

to carrying observers.  And we think we have seen 21 

this happen in the past. 22 

   And the other point is of course a 23 

lot of this costs a lot of money, these observers.  24 
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And from where I'm sitting, and I don't think NMFS 1 

is aware of this, but they've identified fish pots 2 

and lobster pots, et cetera.  And we actually have 3 

an at-sea observer program for these fisheries.  And 4 

it would seem prudent that our observers could 5 

document takes of turtles and relieve the NMFS of 6 

whatever allocation of trips that they think they 7 

need to conduct in these fisheries.  8 

   So, again, we're responding during 9 

the commenting period and we just want to make sure 10 

that we can sit down with NMFS and look at how many 11 

observers go to gillnet fisheries and in what ports 12 

and at what times of year. 13 

   The list of fisheries is not under 14 

really review.  I mean, these come right out of the 15 

Marine Mammal Protection Act.  So, I don't know -- 16 

my advice is that each state get involved and just 17 

notifying NMFS that we want to be involved when they 18 

set up the allocation.  I don't know if the Council 19 

has to comment on this Federal Register Notice per 20 

se.  I don't think so. 21 

   COUNCIL CHAIRMAN RICHARD ROBINS:  22 

Thanks, Pete.  And just to be clear, this relates to 23 

observer coverage that's outside of the SBRM 24 
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process.  This is related to Protected Resources.  1 

This is not the once a year process that -- this 2 

doesn't relate to the annual allocation of observer 3 

coverage that's authorized under the SBRM and 4 

dictated under --  5 

   PETER HIMCHAK:  No, it doesn't 6 

pertain to -- that would be under the population 7 

dynamics allocation, you have the marine mammal 8 

allocation.  This is just protected species for sea 9 

turtles.  10 

   COUNCIL CHAIRMAN RICHARD ROBINS:  11 

Rich, did staff have a perspective on whether or not 12 

to comment or --  13 

   RICHARD SEAGRAVES:  Well, I think I 14 

would probably just disagree a little bit with 15 

Pete's statement.  This -- the purpose of this 16 

action is to identify a list of fisheries that if 17 

approved for the next five years -- if contacted, 18 

vessels in those fisheries would be required to 19 

carry an observer for the purpose of determining 20 

level of sea turtle interactions. 21 

   So, you know, I think there may be 22 

some use in looking at some of the -- my quick read 23 

of this, and I haven't had a lot of time to look at 24 
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it, but there seem to be some fisheries in here that 1 

would have relatively rare events in terms of sea 2 

turtle interactions, particularly the pot trawl -- 3 

or the pot fisheries.   4 

   And the one comment that came to mind 5 

was that -- you know, we've got a limited pool of 6 

resources to put observers on vessels.  Let's put 7 

them where they're going to do the most good.  If 8 

you've got a rare event of a sea turtle interaction 9 

with a pot or trap, I don't know that that's a good 10 

allocation of those resources.  11 

   But again, that's just a first 12 

thought.  I thought the way we'd handle it would be 13 

to get together with Red Munden, and if Council 14 

members have -- you know, some position looking at 15 

this list and have any other comments, that we could 16 

formulate a letter for your signature.  17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  Is 18 

there any objection then to referring this to the 19 

Protected Resources chair and letting him draft a 20 

letter together with the input of the Council?  21 

Pete.  22 

   PETER HIMCHAK:  No, I just have one 23 

final question to follow up on what Rich was talking 24 
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about.  1 

   Yeah, I'm a little confused as to the 2 

hierarchy of these fisheries and if they're 3 

prioritized in Table 1.  That's another question I'm 4 

going to bring up in our letter, because as I read 5 

through the previous 12 pages or so, I'm under the 6 

impression that they take this from the marine 7 

mammal list and they have Category 1, which would be 8 

the trawl fisheries, and then Category 2 would be 9 

the gillnet fisheries.  10 

   And in past years, yeah, the 11 

allocation of observers by category is -- you know, 12 

you place it with your biggest likelihood of an 13 

encounter. 14 

   So -- but my intent was to 15 

essentially tell the NMFS well, pots and traps is -- 16 

I mean, on your priority list is pretty low, and by 17 

the way, we can relieve you of this with 12 trips 18 

throughout the year. 19 

   So, again, yeah, I'm going to 20 

question -- you know, the table doesn't say by 21 

priority, but in the text it gives you that 22 

impression that it's -- they should be in the 23 

shellfish bottom trawl and then the bottom trawl 24 
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fishery.  Thank you. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  2 

Thank you, Pete.  All right.  Seeing no objection to 3 

that, then we'll go ahead and ask the chair of the 4 

shared resources committee to work with staff to 5 

draft a letter.  And if you all have specific 6 

concerns, please send those to Red Munden. 7 

   I did have two other items under new 8 

business, and this comes up --  9 

   DANIEL FURLONG:  On that point, the 10 

comment closes on December the 18th.  So, you've got 11 

less than a week to get your stuff in if you're 12 

going to do that. 13 

 ___________________________ 14 

 CONTINUING AND NEW BUSINESS 15 

   COUNCIL CHAIRMAN RICHARD ROBINS:  16 

Thanks, Dan. 17 

   We did have two other items in new 18 

business that came up through the Executive 19 

Committee.  One was a suggestion that we initiate 20 

and plan a Catch Shares Workshop in the first 21 

quarter of this year.  I think that will do a lot to 22 

equip us as a Council to deal with these questions 23 

as we move forward and scope out the issues of 24 
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potential catch shares for the squid fisheries, as 1 

well as for the monkfish fishery.  2 

   And so -- and the Executive Committee 3 

has recommended that to the full Council.  So, at 4 

this point I would ask the full Council if there's 5 

any objection to moving forward with planning a 6 

Catch Shares Workshop?  7 

 (No response audible.) 8 

   COUNCIL CHAIRMAN RICHARD ROBINS:  9 

Seeing none, we'll look to do that in the first 10 

quarter of the year.   11 

   The second item of business that came 12 

out of the Executive Committee today was a draft 13 

policy for consideration of remands of decisions to 14 

the SSC.  Rich, could you highlight those several 15 

considerations that would be --  16 

   RICHARD SEAGRAVES:  Sure.  17 

   COUNCIL CHAIRMAN RICHARD ROBINS:  -- 18 

a basis.  19 

   RICHARD SEAGRAVES:  Thanks, Mr. 20 

Chairman.  Again, the discussion points are behind 21 

Tab 7.  Based on input from the SSC, they provided 22 

three conditions under which the SSC felt it was 23 

okay to remand -- for the Council to remand an ABC 24 
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recommendation back to them, the first being a 1 

computational error which was subsequently detected 2 

that may affect the basis for an SSC ABC 3 

determination.  4 

   The second was where the SSC failed 5 

to address the terms of reference that was provided 6 

to them by the Council for an ABC determination.  7 

And thirdly, where a quorum was not present during 8 

that determination.  9 

   Subsequent discussion -- there was a 10 

gray area that we wanted to talk about.  It was 11 

discussed at the SSC meeting.  Was a case where new 12 

information becomes available after the ABC 13 

determination was made between the time the SSC made 14 

their determination and it was brought before the 15 

Council. 16 

   Generally, the SSC felt that that was 17 

an area that -- a situation that was not 18 

appropriate, that it's best for information to get 19 

into the process early in the -- when the working 20 

group is formulating the basis for an assessment, 21 

that the information needs to be peer reviewed.  22 

However, they didn't want to totally close the door. 23 

 I mean, under special circumstances it was felt 24 
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that there may be some situation where you need kind 1 

of a safety valve or new information, it might be 2 

appropriate to look at. 3 

   That was discussed by the Executive 4 

Committee and the point that I tried to make, and I 5 

think was generally accepted, was that it needs to 6 

be peer reviewed -- any information that would be 7 

considered new information would have to be peer 8 

reserved information, and generally that was being  9 

discouraged.   10 

   And really what might be acceptable 11 

was a variation on a theme of the first thing, is in 12 

terms of a computational -- or in other words if 13 

there was an omission of information within the 14 

accepted analysis, or an error in information or 15 

error in fact, it became apparent that would have 16 

materially affected the outcome of the ABC 17 

determination, that that should be -- would be a 18 

viable reason to be reconsidered. 19 

   So, it would have to be peer reviewed 20 

information that was part of the current analysis 21 

that was either omitted or in error or whatever.  22 

So, then the idea was that we were going to rewrite 23 

these three and incorporate that notion in the first 24 
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bullet. 1 

   COUNCIL CHAIRMAN RICHARD ROBINS:  So, 2 

the recommendation coming out of the Executive 3 

Committee was that we move forward with this as a 4 

draft policy, recognizing that we're going to have 5 

to put those points into some narrative and write up 6 

a written document.   7 

   We can circulate that, obviously, to 8 

the Council.  If there are any concerns with it, I 9 

think we can address it again at the February 10 

meeting.  But is there any objection to moving 11 

forward with that as a draft -- as an interim policy 12 

at this point in time?  13 

   EUGENE KRAY:  That was the point I 14 

was going to make, we indicated it was going to be 15 

an interim policy? 16 

   COUNCIL CHAIRMAN RICHARD ROBINS:  17 

Yes, indeed.  And so this would be memorialized as a 18 

written policy.  The plan is also that it would be 19 

incorporated in the SOPPS of the SSC and then 20 

perhaps when we're done with the ACL/AM omnibus 21 

action, we would come back and review our own 22 

Council SOPPS and see if any additional details need 23 

to be updated to reflect the new realities in the 24 
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omnibus.  1 

   So, is there any objection to moving 2 

forward like that?  3 

 (No response audible.) 4 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 5 

right.  We'll consider that an interim policy and 6 

we'll draft a final document on that.  Lee. 7 

   LEE ANDERSON:  I don't mean to 8 

prolong the meeting, but it was also brought -- 9 

discussed that an important thing of the remand and 10 

everything was the code of -- what is it?  I can't 11 

think of the term now -- the term of reference.  12 

It's important that we get a good terms of reference 13 

to them and so that if they're going to use the term 14 

of -- not following the terms of reference as a 15 

means of remand, they had to be very clear with 16 

that, and it's up to the Council to make sure that 17 

we do our half of that, as well. 18 

   COUNCIL CHAIRMAN RICHARD ROBINS:  19 

Thank you.  Is there any additional business to come 20 

before the Council?  Dan.   21 

 (Pause.) 22 

   COUNCIL CHAIRMAN RICHARD ROBINS:  23 

Pat, did we -- Dan's asking if we finalized the 24 
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action item to develop comments regarding the 1 

changes to the general and harpoon category 2 

fisheries for Atlantic bluefin tuna?  I think you 3 

made a motion and there was no objection.  So, we've 4 

done that, right?  5 

   EUGENE KRAY:  Yeah, that was the 6 

first motion.  7 

   COUNCIL CHAIRMAN RICHARD ROBINS:  All 8 

right.  So, we'll write written comments that 9 

reflect that motion.  Thank you.  10 

   Is there any additional business to 11 

come before the Council?  12 

 (No response audible.) 13 

   COUNCIL CHAIRMAN RICHARD ROBINS:  14 

Seeing none, thank you all for a very productive 15 

meeting.  We're adjourned at this point.  Safe 16 

travels.  Happy Holidays.   17 

   18 

WHEREUPON: 19 

   20 

    THE MEETING WAS CONCLUDED AT 1:05 P.M. 21 

   22 

   23 

   24 
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