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M E M O R A N D U M  

Date:  July 5, 2019 

To:  MSB Monitoring Committee 

From:  Jason Didden, Staff 

Subject:  River Herring and Shad (RH/S) Cap Options 

In June 2019 the Council tasked the MSB Monitoring Committee with the following motion: “I 

move that the MSB Monitoring Committee evaluate possible modifications to the 2020 RH/S Cap 

given the results of the annual RH/S Progress Update and Cap Review at the August 2019 Council 

meeting.” 

The Mackerel, Squid, and Butterfish (MSB) Monitoring Committee has often discussed the RH/S 

cap and observed the following on 5/23/17, which was echoed during the mackerel rebuilding 

action development:  

The MC noted that its perspective has not substantively changed from last year: 

given the lack of stock abundance information, a variety of cap options are likely 

justifiable as long as the Council clearly describes its rationale related to 

controlling incidental RH/S catch/bycatch - in situations like RH/S where 

biologically-based catch limits are unavailable, setting the cap is a policy choice. 

The MC noted that for any cap (and especially a constant cap), because it is not 

directly tied to RH/S abundance, possibilities exist that it may either become very 

hard for the fishery to avoid RH/S if their abundances increase, or if RH/S 

abundances decrease the fishery will not have to work hard to avoid RH/S because 

there will not be many RH/S around. The first situation would suggest that a cap 

increase may be warranted while the second would suggest a cap reduction may be 

warranted. Without better assessment information it is not possible to 

quantitatively determine the appropriateness of such changes however. 

One thing that has changed is the impact of the RH/S cap on the mackerel fishery. The RH/S cap 

went into effect in 2014 and there were no related closures 2014-2017. In 2018 there was a closure 

just before mackerel would have closed due to reaching the mackerel quota. In 2019 the mackerel 

fishery harvested less than 50% of the then-current mackerel quota before closing March 12, which 

is less than 25% of the 17,371 MT1 quota recommend by the Council for 2019. RH/S interaction 

                                                 

1 1 metric ton (MT) = 2204.62 pounds. For readability, quota breakdowns only use metric tons. Other ways of 

conceptualizing metric tons are that 1000 MT = about 2.2 million pounds and 100 MT = about 220,000 pounds. 
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rates have been increasing each year of the cap. For reference, the interaction rates (RHS / kept 

all) from the years used to set the cap (2005-2012) and 2015-2018 are provided in the tables below: 

 

 

 

2014 was the first year of the cap and a partial year; the cap was set at 236 MT and the estimated 

cap catch was 6 MT. For 2019, the estimated RH/S catch rate is 1.3% and the cap estimate is 91.5 

MT. 

Not harvesting 75% of the hopefully soon-to-be-finalized mackerel quota would translate into 

approximately $6.5 million in potentially forgone ex-vessel revenues at the 2018 average price 

($498/MT). Based on surveys done related to Industry-Funded Monitoring (IFM) evaluations, the 

herring-mackerel fisheries operate at around 15% return to vessel owners, so there could be about 

$0.975 million in lost economic vessel profits related to the 2019 RH/S closure. We don’t have 

much information on the processing sector, but this could translate into approximately $0.7 

million-$2.3 million in additional lost profits to processors (assumes that raw product is 50% of 

processors’ cost, that overall processor profit margins are between 5% and 15%, and that the 

mackerel processing was not replaced with processing some other product). Associated loss of 

employment/wages has other community-level impacts as well. 

  

FISHING 

YEAR

*NUMBER OF 

OBSERVED TRIPS 

RETAINING 20,001 

pounds or more 

mackerel

RATIO 

(RHS/KEPT 

ALL)

FLEET KEPT ALL (mt) 

(Mackerel and 

other landings, 

mostly Atl. herring)

EXTRAPO

LATED 

RH/SHAD 

(mt)

FLEET 

KEPT 

MACKEREL 

(mt)

Ratio 

mackerel/kept all 

(the rest is mostly 

Atl. herring)

2005 12 0.14% 46,955 67 41,502 0.88

2006 14 0.51% 63,335 323 56,127 0.89

2007 9 4.02% 28,835 1,159 22,629 0.78

2008 16 0.46% 26,338 121 19,091 0.72

2009 17 0.26% 30,818 80 22,007 0.71

2010 20 0.52% 15,774 81 9,508 0.60

2011 5 0.54% 846 5 281 0.33

2012 14 1.20% 7,981 96 5,047 0.63

Catch Cap Year

Permit 

Count

Trip 

Count

RHS Catch 

Rate²

Est. RHS 

(mt)

Herring 

(mt)

Mackerel 

(mt)

Total catch 

(mt)

Observed 

Trips CV⁴

Coverage 

Percent

2015 13 55 0.1% 12 3,564 4,591 8,739 4 0.23 7%

2016 13 55 0.1% 13 5,684 4,599 10,436 13 0.68 24%

2017 17 71 0.3% 39 6,360 5,822 12,396 17 0.38 24%

2018¹ 12 57 0.9% 109 3,891 7,944 12,130 4 0.34 7%

RHS Mackerel
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Given the potential tension inherent in implementing the RH/S cap and achieving the mackerel 

quota, staff thought it would be useful to review Amendment 14, the action that implemented the 

RH/S cap. The relevant purpose from Amendment 14 was:  

"’Reduce RH/S Catch’….to consider alternatives to reduce catch of RH/S in the 

[Mackerel, Squid, and Butterfish – MSB] fisheries. The MSA requires Councils to 

minimize discards to the extent practicable (Section 301 – National Standard 9) and 

provides discretionary authority to “include management measures in the plan to 

conserve…non-target species…considering the variety of ecological factors 

affecting fishery populations” (Section 303(b)(12)). Because information on how 

much RH/S catch might be sustainable is lacking, it is not currently possible to 

quantify the impact on RH/S stocks of any catch reductions that may occur but any 

catch reductions would be likely to have a positive impact to some degree.” 

Amendment 14 noted that “Annual cap amounts would be evaluated and set during the 

specifications process” and “whether mackerel would close because of a cap would depend on 

how much the Council set the cap at in a given year, what the realized catch of river herring was, 

and what the mackerel availability was.” Amendment 14 also flagged that regarding achieved 

RH/S ratios, “If the ratio is very low, the fishery would be allowed to continue operating, as a 

closure would occur at a landings level much higher than recent quotas. If the ratio is very high, a 

closure could occur early in the season.” 

We don’t have information on RH/S caught specifically in the MSB fisheries because of how 

incidental catch is estimated (primarily by gear/area “fleets”), but the total ocean-intercept RH/S 

catch from 2005-2012 averaged 535 MT (all fleets) and the same average from the 2014-2018 cap 

years was 280 MT. Based on the cap estimation methodology, the average in the directed mackerel 

fishery went from 242 MT during 2005-2012 to 45 MT during 2014-2019. The associated cap 

median during 2005-2012 was 89 MT, versus 26 MT during 2014-2019. It’s unclear whether these 

reductions were primarily driven by fleet behavior, targeted species availability, or RH/S 

abundances, though the closures in 2018 and 2019 mean that there was definitely reduced catch of 

RH/S in the mackerel fishery than would have occurred if not for the RH/S cap.      

Amendment 14 contained considerable discussion of the reasoning and legislative authority behind 

the RH/S caps, and several relevant sections of text from Amendment 14 are reproduced below 

given the potential relevance to setting the RH/S cap:           

Regardless of the status of RH/S stocks, National Standard 9 of the MSA requires 

that conservation and management measures, to the extent practicable, minimize 

discards, and to the extent that discards cannot be avoided, minimize the mortality 

of such discards. Both NMFS online guide to the 1996 Amendments to the MSA 

(available at: http://www.nmfs.noaa.gov/sfa/sfaguide/) and responses to comments 

in the National Standard Guidelines Final Rule published in the Federal Register in 

1998 (available at: http://www.epa.gov/fedrgstr/EPA-GENERAL/1998/May/Day-

01/g11471.htm) note that there is legislative history suggesting that for the sole 

purpose of discard/discard mortality minimization, this provision was intended so 

that Councils make reasonable efforts to reduce discards, but was neither intended 
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to ban a type of fishing gear nor to ban a type of fishing or impose costs on 

fishermen and processors that cannot be reasonably met. 

The meaning of “practicable” was also discussed in Conservation Law Foundation 

v. Evans, 360 F.3d 21, 27-28 (1st Cir. 2004). The court stated:  

…the plaintiffs essentially call for an interpretation of the statute that equates 

"practicability" with "possibility," requiring NMFS to implement virtually any 

measure that addresses EFH and bycatch concerns so long as it is feasible. Although 

the distinction between the two may sometimes be fine, there is indeed a distinction. 

The closer one gets to the plaintiffs' interpretation, the less weighing and balancing 

is permitted. We think by using the term "practicable" Congress intended rather to 

allow for the application of agency expertise and discretion in determining how best 

to manage fishery resources.  

NMFS has provided additional information on “practicable” in relation to discards:  

What does "to the extent practicable mean"? From a National perspective, there is 

too much bycatch mortality in a fishery if a reduction in bycatch mortality would 

increase the overall net benefit of that fishery to the Nation through alternative uses 

of the bycatch species. In this case, a reduction in bycatch mortality is practicable 

and the excess bycatch mortality is a wasteful use of living marine resources. In 

many cases, it may be possible but not practicable to eliminate all bycatch and 

bycatch mortality (NMFS 20082).  

While neither NMFS nor the Courts appear to have provided perfect clarity on how 

much discard reduction should take place, it seems clear that the biological and 

economic benefits and costs should be weighed. Unfortunately, it is difficult to 

precisely quantify many of the biological and economic benefits and costs of 

measures proposed in this Amendment with available scientific information.  

The Magnuson-Stevens Fishery Conservation and Management Act also provides 

discretionary authority to “include management measures in the plan to 

conserve…non-target species…considering the variety of ecological factors 

affecting fishery populations” (Section 303(b)(12)). This would appear to provide 

Councils with considerable discretion to address catch of non-target species 

regardless of catch disposition (retained or discarded). Given the ecological forage 

role of RH/S these discretionary provisions would appear to be well suited for the 

present actions under consideration. Presumably similar evaluations of what is 

“practicable” would affect decision making given the discretionary nature of these 

provisions. 

                                                 
2 National Marine Fisheries Service. 2008. What is Bycatch. Accessed 2/26/08 but no longer on the 

NMFS website after last website reorganization.  



 

 

Page 5 of 8 

So in summary, there are two provisions in the MSA that provided the authority for the cap, the 

bycatch minimization provisions (required to the extent practicable) and the discretionary non-

target/ecological provisions, but neither instruct exactly how restrictive a cap should be. 

Recent Environmental Assessments (EAs) tied to cap-setting summarize and echo Amendment 14 

in terms of what is known about the impacts of the RH/S cap on RH/S, for example from the 

mackerel rebuilding EA: “The RH/S cap directly affects RH/S catch in the mackerel fishery. The 

degree of impact of the mackerel fishery on RH/S populations is unknown, but RH/S populations 

are depleted…Accordingly, only qualitative directional impacts of different RH/S caps can be 

assessed.” In other words, a lower RH/S cap should help RH/S populations, but it’s impossible to 

know by how much. Since the extent of any help to RH/S populations cannot be quantified, the 

extent of any potential ecosystem and/or other socio-economic benefits from increasing RH/S 

populations due to the cap (and associated catch reductions) can also not be quantified. 

With all of the above in mind, staff has come up with several initial options for the Council to 

potentially consider (and for the Monitoring Committee to evaluate), described below. 

1. Status quo, here interpreted as the Council-recommended RH/S measures for 2019 (129 MT). 

In addition, if the cap hits 89 MT before 10,000 MT of mackerel have been landed, then the fishery 

is closed for the remainder of the year (this provision is termed “the 89 MT trigger”). 

Staff evaluation: After listening to the original discussion when the Council came up with the 89 

MT trigger for 2015 specifications, it was primarily designed for times when the fishery was not 

expected to be active, which no longer appears applicable given recent performance and interest 

in the fishery. The 129 MT cap is based on a RH/S encounter-to-DAH performance ratio used to 

establish the original cap for the 2014/2015 specifications, which would be expected to close the 

mackerel fishery to some degree unless it can achieve a lower encounter ratio than experienced in 

half of the years from 2005-2012. That ratio (0.74%) for setting the cap is even lower than what 

was used in 2019 (0.89%), and which closed the mackerel fishery quite early. Based on 2019 

performance (in 2019 an 82 MT cap will have allowed about 4,500 MT of mackerel landings), if 

the same rate of encounters occurs in 2020 as used for the 2019 cap (1.3%), a 129 MT cap might 

allow about 7,000 MT of mackerel landings in 2020, or 40% of the quota.  

 

2. Stay with the 129 MT RH/S cap for 2020, but eliminate the 89 MT trigger. See #1 above for 

potential concerns with the 89 MT trigger and a 129 MT RH/S cap. The 89 MT trigger could also 

be eliminated from the other options discussed below. 

 

3. Apply the 0.89% catch ratio used in the 2016-2018 specifications to set the RH/S cap.  This 

would result in a cap of 155 mt for 2020. This option, combined with the elimination of the 89 

MT trigger, is the preliminary staff recommendation, pending Monitoring Committee input.     

Staff evaluation: This appears to staff to be a reasonable middle-ground approach. If the fishery 

has similar performance as 2019 in 2020, the fishery will still only land about 49% of the mackerel 
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quota before being closed, so the pressure on the fleet will still be very high to avoid/reduce the 

RH/S encounter rate if the fishery wants a chance at landing the mackerel quota. The scaling of 

the cap over the years down and then up with mackerel quotas has largely been to create a strong 

incentive for the fleet to avoid RH/S, and this incentive will likely remain with a cap ratio that has 

only been moderately adjusted. Having additional RH/S cap and extending the season also 

increases the odds of additional observer trips occurring (there were only 2 in 2019 before the 

closure but their rate was similar to portside observations). Given the high RH/S encounter rate of 

the two trips in 2019, getting trips observed will be critical even if the fleet can manage to stay 

away from RH/S in 2020 (the 2019 data is used initially and then 2020 data is blended in until 5 

observed trips occur – at that point only the new year’s data is used).  

A modest increase would also align with the most recent river herring assessment update (ASMFC 

2017), which indicated that while river herring remain depleted at near historic lows on a coastwide 

basis, there are some positive signs of improvement for some river systems. Of the 54 stocks for 

which data were available, 16 experienced increasing abundance, 2 experienced decreasing 

abundance, 8 experienced stable abundance and 10 experienced no discernable trend in abundance 

over the final 10 years of the time series (2006-2015). 

Since this alternative uses a ratio utilized previously (2016-2018), and was considered in the 

Environmental Assessment for the mackerel rebuilding framework, it also simplifies 

implementation and makes a modification by January 1, 2020 more feasible.  

Because of the modest nature of this change in the context of the river herring assessment 

update and the RH/S Progress Update, the impacts of the cap on the mackerel fishery, and 

the higher feasibility of making the change in time for early 2020, this option, combined with 

the elimination of the 89MT ton trigger, is the preliminary staff recommendation. 

 

4. Use the NEFSC spring trawl data to account for apparent RH/S trends in an effort to maintain 

the same approximate pressure to avoid RH/S on the fleet in 2020 as the fleet faced in 2015. Given 

this pressure, RH/S catches would still be likely to be reduced compared to if no cap existed. The 

spring survey was selected because it has a higher proportion of positive tows for all of the species 

than the fall survey, and the traditional mackerel fishery operates in the spring. The trawl survey 

provides the widest coverage compared to state surveys, which often contradict either each other 

and/or the NEFSC trawl survey. Data from 2009 on is examined to avoid Albatross to Bigelow 

conversion issues (and no conversions are available for American shad). Kg/tow is utilized given 

the cap is measured in weight. This would adjust the RH/S cap to 169 MT for a 17,371 MT 

mackerel quota (i.e. a 0.97% ratio).  

Method used: The 0.74% ratio emerged in 2015 after a correction to identifying cap trips was made 

and represents a ratio that would approximately allow attainment of the mackerel quota if the 

fishery can avoid RH/S better than half of the years from 2005-2012 and if a typical amount of 

mackerel/Atlantic herring mixing occurs on trips (the ratio has been a bit low for mackerel but 

within the range of the base years). 
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A combined river herring and American shad index (the NEFSC previously reported that there is 

minimal hickory shad catch by the survey) from the NEFSC Spring Trawl Survey indicates an 

upward trend from 2009 to 2019 that if also extended to 2020, would represent a 31% increase 

from 2015 to 2020. 129 MT * 1.31 = 169 MT.  

This is a similar increase when a 3-year moving average is applied and then the 3-year averaged 

points from 2015 and 2019 are compared (26%).  

 

 

 

 

Staff evaluation: This appears to staff to be a reasonable middle-ground approach, similar to 

Option #3. If the fishery has similar performance as 2019 in 2020, the fishery will still only land 

about 53% of the mackerel quota before being closed, so the pressure will still be very high to 

avoid/reduce the RH/S encounter rate if the fishery wants a chance at landing the mackerel quota.  

Setting a survey index-based cap for the Atlantic herring fishery was rejected by the New England 

Fishery Management Council for the following reason:  

“The Council does not support consideration of this as an alternative at this 

time.  There are currently no reliable fishery dependent or independent data sets to 

inform this approach; the most recent assessment was not able to produce a coast-

wide or regional index of RH relative abundance. A few PDT members have 

explored several surveys and to date there is not a consistent signal across the 

available survey datasets. For example, the trends from the federal survey are in 

the opposite direction of the MA state survey. The data are currently insufficient to 
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support this approach, which is the same conclusion as the recent ASMFC 

assessment.” (Framework 6 – Council final action was June 2019) 

However, the ASMFC assessment did not evaluate catch caps on federal fisheries and/or using 

survey information to inform such catch caps. In the proposed form, the use of the survey is not 

being used solely to set the cap, but is being used to approximately maintain the same pressure on 

the fleet to avoid RH/S given the lack of other quantitative information. While it is true that the 

NEFSC trawl survey conflicts with some state surveys, having conflicting surveys is not an 

unusual occurrence. For example with butterfish, the spring and fall NEFSC surveys substantially 

conflict, and a determination was made during the butterfish assessment to only use the fall survey 

since butterfish should be more widely available to the fall survey given their relative distribution. 

With RH/S there is a higher percent of occurrence in the spring survey, which is why this option 

utilized the spring survey, and the NEFSC trawl survey provides the most expansive coverage. 

Staff notes this was the same rationale used to select the spring NEFSC survey for preliminary 

exploration of a coastwide exploitation index (but not to inform a cap) in the last river herring 

assessment.  

While potentially justifiable, this option involves a more substantive methodology change. This 

type of change may warrant a framework action, and would likely at least need a new EA, 

potentially complicating implementation for early 2020. 

 

5. Use the original 236 MT from the first RH/S cap in 2014. This would be more consistent with 

the approach used by the NEFMC, which has not adjusted its caps with herring quotas (but does 

use a different overall cap-setting methodology).  

Staff evaluation: While potentially justifiable, this is a more substantial increase compared to other 

options. While it, and a cap up to 456 MT, were analyzed for the 2014 specifications, 236 MT was 

not in the range of options analyzed in the recent mackerel rebuilding framework (up to 192 MT). 

This type of change may warrant a framework action, and would likely at least need a new EA, 

potentially complicating implementation for early 2020. 

 

6. Use a weighted mean from the base years to set a cap, more similar to the Atlantic Herring caps, 

though they also used portside sampling data to develop their estimates (but portside data is not 

currently used for cap estimation). Weighting the 2005-2012 cap estimates by the number of 

observed trips (in a similar fashion to Atlantic herring) in each year results in a weighted mean of 

206 MT. The Atlantic herring RH/S caps have not been being scaled by the Atlantic herring quotas.  

Staff evaluation: While potentially justifiable, this is a more substantial increase compared to other 

options and is a more substantive methodology change. This type of change may warrant a 

framework action, and would likely at least need a new EA, potentially complicating 

implementation for early 2020. 

    


